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FEDERAL  ENERGY  ADMINISTRATION 

[  10  CFR  Parts  210,  212  ] 

MANDATORY  PETROLEUM  PRICE 

REGULATIONS 

Miscellaneous  Proposals;  Public  Hearing 

The  Federal  Energy  Administration 
hereby  gives  notice  of  a  proposal  to 
amend  Title  10,  Parts  210  and  212  of  the 
Code  of  Federal  Regulations  to  revise 
the  mandatory  petroleum  price  regula¬ 
tions.  The  FEA  will  receive  written  com¬ 
ments  and  hold  a  public  hearing  with  re¬ 
spect  to  this  proposal. 

Introduction 

This  proposal  includes  a  number  of 
significant  changes  in  the  price  regula¬ 
tions,  and  is  the  first  proposed  compre¬ 
hensive  revision  of  those  regulations 
since  authority  to  control  prices  of  crude 
oil  and  petroleum  products  was  delegated 
to  FEO  by  the  Cost  of  Living  Council  in 
December  1973.  The  proposed  changes 
reflect  FEA’s  experience  over  eight 
months  of  operating  under  these  regula¬ 
tions,  and  are  an  effort  to  correct  various 
ambiguities  and  short-comings  which 
have  come  to  light  during  this  period. 

The  overall  objective  of  these  pro¬ 
posed  changes  is  to  simplify  and  clarify 
the  price  regulations,  while  retaining  the 
essential  concepts  of  the  regulations  as 
they  were  initially  issued.  Thus,  pro¬ 
visions  for  dollar-for-dollar  pass¬ 
through  of  increased  product  costs  are 
maintained,  as  are  provisions  which 
limit  profit  margins  on  covered  products 
to  the  historical  May  15,  1973  margins. 
The  only  exception  to  this  historical 
profit  margin  limitation  has  been  where 
it  has  been  found  necessary  to  stimulate 
increased  domestic  production  in  the 
case  of  crude  oil  and,  as  now  proposed  in 
this  notice,  in  the  case  of  natural  gas 
liquids.  The  overall  profit  margin  limita¬ 
tion  which  applies  to  any  pass-through 
of  increased  non-product  costs  by  re¬ 
finers  is  also  still  maintained. 

A  further  objective  of  these  proposed 
changes  is  to  eliminate  regulatory  re¬ 
strictions  that  are  no  longer  needed  or 
are  inappropriate  in  the  context  of  cur¬ 
rent  conditions.  For  example,  the  special 
products  rule  was  relatively  well-suited 
to  allocating  increased  product  costs  to 
special  products  (gasoline,  home  heating 
oil  and  diesel  fuel)  before  the  price  dis¬ 
parities  of  crude  oil  under  the  two-tier 
price  system  became  as  pronounced  as 
they  currently  are.  However,  the  prob¬ 
lems  caused  by  the  two-tier  price  sys¬ 
tem  are*now  in  many  instances  exacer¬ 
bated  by  the  special  products  rule,  which 
allocates  an  amount  of  increased  product 
costs  to  products  other  than  special  prod¬ 
ucts  in  an  inflexible  manner,  and  re¬ 
quires  the  pass-through  of  those  costs  to 
be  taken  on  those  products,  if  they  are 
to  be  taken  at  all. 

Finally,  these  proposals  are  also  in¬ 
tended  to  help  restore  the  role  of  com¬ 
petition  within  the  overall  structure  of 
the  price  regulations,  so  that  traditional 
market  forces  may  begin  to  supplant  the 
rigid  controls  of  price  regulations  as  the 
price  setting  mechanism.  Thus,  these 


proposals  look  toward  eventual  decon¬ 
trol  of  petroleum  prices  and  are  Intended 
to  put  the  regulations  on  a  path  that  will 
lead  to  decontrol  with  the  least  possible 
disruption  in  the  marketplace. 

The  proposed  amendments  in  the  price 
regulations  include; 

(1)  New  regulations  designed  specific¬ 
ally  to  cover  the  prices  of  natural  gas 
liquids,  including  propane  produced 
from  natural  gas  liquids,  and  a  revised 
“Special  Propane  Rule”  which  is  applic¬ 
able  to  prices  charged  for  propane  by 
refiners,  both  of  which  were  recently 
issued  on  an  emergency  basis  subject  to 
later  comments  and  public  hearing; 

(2)  Revisions  to  the  regulations  on 
the  pass-through  of  non-product  cost 
increases  by  refiners  to  eliminate  the 
current  “prenotification”  procedure  and 
to  replace  it  with  an  automatic  pass¬ 
through  for  certain  increased  non-prod¬ 
uct  costs  on  a  basis  which  retains  the 
profit  margin  limitation  on  the  pass¬ 
through  of  such  costs,  but  which  is  other¬ 
wise  similar  to  the  procedure  now  used 
for  the  pass-through  of  increased  prod¬ 
uct  costs; 

(3)  Removal  of  the  “Special  Products 
Rule”  restrictions  with  respect  to  prod¬ 
ucts  other  than  propane,  and  other  mod¬ 
ifications  in  the  regulations  to  provide 
more  flexibility  in  the  manner  in  which 
increased  product  costs  may  be  applied 
by  refiners  in  determining  prices  for 
products  and  among  classes  of 
purchaser; 

(4)  Modification  of  the  regulations  to 
limit  the  extent  to  which  increased  prod¬ 
uct  costs  unrecouped  in  one  month  may 
be  recouped  in  subsequent  months;  and 

(5)  Miscellaneous  amendments  to 
other  provisions  of  the  price  regulations 
to  make  them  better  suited  for  current 
conditions  and  to  clarify  various  ambi¬ 
guities  which  may  now  exist. 

I.  Natural  gas  liquids  and  propane — 
A.  Background.  Natural  gas  liquids  are 
liquids  obtained  from  natural  gas,  which 
consist  principally  of  ethane,  butane, 
(iso-butane  and  normal  butane),  pro¬ 
pane  and  natural  gasoline. 

The  FEA  price  regulations,  which  are 
now  administered  under  authority  of 
The  Emergency  Petroleum  Allocation 
Act  of  1973  (Pub.  L.  93-159)  (“EPAA"), 
apply  to  natural  gas  liquids,  other  than 
ethane,  and  to  all  producers  or  proces¬ 
sors  of  natural  gas  liquids. 

Natural  gas  liquids  have  been  within 
the  scope  of  the  petroleum  price  control 
program  since  the  Cost  of  Living  Council 
promulgated  its  Phase  IV  price  controls 
for  the  petroleum  industry  in  August, 
1973,  (6  CFR,  Part  150,  Subpart  L,  38  FR 
22536,  August  22,  1973  r effective  Au¬ 
gust  17,  19731).  These  were  the  first 
comprehensive  price  control  regulations 
designed  specifically  for  the  petroleum 
industry,  and  the  products  covered  under 
the  regulations  were  described  as: 

*  •  •  a  product  described  in  the  1972 
edition,  Standard  Industrial  Classification 
Manual,  Industry  Code  1311  (except  natural 
gas),  1321  or  2911.  (6  CFR  150.352) 

The  Council  excluded  natural  gas  from 
its  controls  in  recognition  of  the  fact 


that  natural  gas  prices  are  generally 
regulated  by  the  Federal  Power  Com¬ 
mission,  but  specifically  included  the 
liquid  products  processed  from  natural 
gas  by  the  inclusion  of  SIC  Code  1321  in 
the  definition  of  covered  products.  SIC 
Code  1321  describes  the  production  pf 
liquid  hydrocarbons  from  oil  and  gas 
field  gases,  and  includes  butane,  propane 
and  natural  gas  liquids.  (These  same 
products,  refined  from  crude  oil,  are  de¬ 
scribed  in  SIC  Code  2911  as  “Gases, 
liquified  petroleum.”) 

Although  the  language  of  SIC  Code 
1321  uses  the  term  “production,”  and 
SIC  Code  2911  uses  the  term  “refining," 
for  price  regulation  purposes,  the  Coun¬ 
cil  used  the  single  term  “refining”  to  en¬ 
compass  both  “production”  under  SIC 
Code  1321  and  “refining”  under  SIC  Code 
2911.  Thus,  the  Council,  the  FEO,  and 
now  the  FEA,  have  defined  a  “refiner”  to 
include  firms  refining  “liquid  hydrocar¬ 
bons  from  oil  and  gas  field  gases.”  To 
confirm  this  position,  the  Council  issued 
a  Question  and  Answer  (CLC  Release 
No.  467,  Phase  IV  Q&A  No.  18,  Novem¬ 
ber  30,  1973,  Question  No.  5)  stating  that 
natural  gas  liquids  extracted  from 
natural  gas  were  subject  to  the  regula¬ 
tions  governing  refiners’  prices. 

The  Costs  of  Living  Council  Phase 
IV  price  controls  for  the  petroleum 
industry  have  been  continued  in  essen¬ 
tially  their  initial  form  to  the  present, 
and  were  in  effect  at  the  time  the  Con¬ 
gress  considered  and  enacted  the  EPAA 
under  the  authority  of  which  the  FEA 
now  administers  the  price  control  reg¬ 
ulations.  The  FEA  has  concluded  that 
this  authority  includes  authority  over 
the  prices  of  natural  gas  liquids,  and 
that  the  price  control  regulations  with 
respect  to  natural  gas  liquids  were  there¬ 
fore  unaffected  by  the  expiration  on 
April  30,  1974,  of  the  Economic  Stabili¬ 
zation  Act  of  1970,  as  amended,  the  au¬ 
thority  under  which  they  were  initially 
promulgated. 

The  products  covered  by  the  EPAA  are 
“crude  oil,  residual  fuel  oil  and  refined 
petroleum  products”  (Section  4(a)  of 
the  EPAA) ,  with  refined  petroleum 
products  defined  as  “gasoline,  kerosene, 
distillates  (including  Number  2  fuel 
oil),  LPG,  refined  lubricating  oils  or 
diesel  fuel,”  and  LPG  further  defined 
as  “propane  and  butane,  but  not  ethane" 
(Sections  3  (5) ,  (6)  of  the  EPAA) .  While 
the  Congress  addressed  specifically  “re¬ 
fined  petroleum  products,”  FEA  believes 
this  term  to  have  been  used  by  the  Con¬ 
gress  in  the  same  sense  that  it  was  used 
by  the  Cost  of  Living  Council,  and  to 
include  both  the  “refining”  of  certain 
products  from  crude  oil  and  the  “pro¬ 
duction”  of  those  products  from  natu¬ 
ral  gas.  Indeed,  Congressional  concern 
was  focused  on  the  prices  and  supplies 
of  butane  and  propane  when  the  EPAA 
was  enacted,  and  it  cannot  be  concluded 
that  such  concern  was  limited  to  these 
products  only  as  they  are  made  from 
crude  oil  in  a  “refinery.”  Most  of  the 
domestic  supply  of  propane,  in  fact,  is  at¬ 
tributable  to  natural  gas  processing,  and 
to  exclude  this  process  from  regulation 
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would  leave  FEA  unable  to  implement 
effectively  a  program  for  assuring  sup¬ 
ply  and  regulating  prices  of  propane,  one 
of  the  most  important  of  the  natural 
gas  liquids  involved. 

The  language  of  the  statute  under 
which  FEA  was  established,  the  Federal 
Energy  Administration  Act  of  1974 
(Pub.  L.  93-275)  (“FEAA”) ,  provides 
further  support  and  insight  into  the 
scope  of  the  controls  program  which 
FEA  may  implement.  Section  5(b)  (11)  of 
that  Act  requires  that  in  exercising  price 
authority  over  propane,  the  FEA  must 
provide  “for  equitable  allocation  of  all 
component  costs  of  producing  propane 
gas.”  This  language  clearly  indicates 
the  scope  of  FEA  authority  is  not  lim¬ 
ited  to  products  “refined”  from  crude 
oil.  The  use  of  the  word  “producing"  is 
parallel  to  the  SIC  Code  1321  language 
which  has  been  used  by  the  Council  and 
FEA,  and  which  is  applicable  to  the 
processing  of  liquid  hydrocarbons  from 
natural  gas. 

It  should  also  be  noted  that  the  FEA 
recently  concluded  that  its  authority 
under  the  EPAA  extends  to  natural  gas¬ 
oline,  when  it  adopted  allocation  reg¬ 
ulations  that  specifically  cover  natural 
gasoline.  In  that  connection,  it  was 
stated: 

PEA  considers  natural  gasoline  to  be  a 
gasoline  Included  within  the  defined  term 
"refined  petroleum  product”  In  the  Act.  In 
this  regard.  FEA  does  not  view  “refined” 
to  be  limited  to  processing  at  a  refinery, 
but  as  Including  refining  or  separation  from 
the  natural  gas  stream.  (39  FR  25224, 
July  9,  1974) 

B.  Current  regulations.  The  provisions 
of  10  CFR  Part  212  apply  to  processors 
of  natural  gas  liquids,  which  are  consid¬ 
ered  to  be  “refiners,”  as  that  term  is 
defined  in  i  212.31. 

The  refiner  price  rules  of  the  FEA  are 
not,  however,  well-suited  for  regulating 
prices  of  liquid  products  produced  from 
natural  gas  by  gas  processors,  since  the 
operations  of  a  gas  plant  are  quite  dif¬ 
ferent  from  those  of  a  refinery.  In  effect, 
the  application  of  the  refiner  price  rules 
to  gas  plants  has  had  the  result  of  limit¬ 
ing  the  lawful  prices  of  natural  gas 
liquids  to  essentially  their  May  15,  1973 
levels,  since  gas  plants  have  typically 
had  little  or  no  increased  cost  of  natural 
gas,  from  which  natural  gas  liquids  are 
produced.  The  natural  gas  from  which 
these  liquids  are  extracted  is  not  con¬ 
sumed  in  the  process,  as  is  crude  oil  in 
the  refining  process.  Rather,  there  is  a 
“shrinkage”  in  the  volume  and  BTU  con¬ 
tent  of  the  gas.  The  regulation  of  most 
natural  gas  prices  by  the  Federal  Power 
Commission  has  meant  that  the  price  of 
the  gas  which  is  lost  in  the  processing 
of  natural  gas  liquids  (i.e.,  the  “shrink¬ 
age”  cost)  has  not  Increased  in  any  sig¬ 
nificant  sense.  This  is,  of  course,  in 
marked  contrast  to  the  dramatically  in¬ 
creased  cost  of  crude  oil  which  most  re¬ 
finers  have  experienced.  Further,  the  op¬ 
erating  costs  of  gae  plants  have  not  in¬ 
creased  in  amounts  sufficient  to  justify 
any  significant  price  Increases  to  reflect 
increased  non-product  costs,  which  could 


be  obtained  under  the  prenotification 
procedures  of  Subpart  I  of  Part  212. 

The  lack  of  price  regulations  addressed 
specifically  to  natural  gas  liquids  has 
been  reflected  in  the  price  regulations 
at  the  refiner  level  for  propane,  which 
is  produced  both  from  natural  gas  and 
from  crude  oil.  Until  the  recent  issuance 
of  an  emergency  amendment  to  the  spe¬ 
cial  propane  rule,  the  increased  product 
costs  which  a  refiner  could  allocate  to 
propane  did  not  distinguish  between 
those  product  cost  increases  attributable 
to  crude  oil  and  those  product  cost  in¬ 
creases  attributable  to  natural  gas 
liquids. 

C.  Issues  and  Proposal.  The  principal 
objective  of  the  proposed  price  regula¬ 
tions  for  natural  gas  liquids  (particularly 
as  to  the  propane  component  of  the 
liquids)  is  that  the  prices  permitted 
under  the  regulations  will  be  as  low  as 
is  reasonably  possible  without  adversely 
affecting  the  availability  of  the  product. 
The  FEA  1s  most  concerned  that  its  price 
regulations  do  not  lead  to  a  short  sup¬ 
ply  situation  with  respect  to  propane. 

A  short  supply  could  develop  from 
prices  that  are  too  low,  in  the  first 
instance,  because  it  would  no  longer  be 
economic  to  extract  the  liquids  from 
natural  gas.  Secondly,  if  prices  for  pro¬ 
pane  are  too  low  in  relation  to  the  prices 
of  other  fuels,  particularly  fuels  de¬ 
rived  exclusively  from  crude  oil,  exces¬ 
sive  demand  for  propane  would  very 
likely  result,  especially  from  segments  of 
the  market  which  had  not  previously 
been  using  propane.  Thus,  for  example, 
refiners  that  must  use  fuel  in  the  refin¬ 
ing  process  could  well  find  it  more  eco¬ 
nomical  to  use  propane  produced  from 
natural  gas,  if  it  were  priced  strictly  in 
relationship  to  the  controlled  price  of 
natural  gas,  rather  than  fuel  refined 
from  crude  oil,  which  has  Increased  in 
price.  Residual  fuel  oil  at  $10  per  barrel 
(or  24  cents  a  gallon)  is  approximately 
equivalent,  on  a  BTU  cost  basis,  for  ex¬ 
ample,  to  propane  at  15  cents  per  gallon. 

May  15,  1973  prices  for  propane  at  the 
gas  plant  and  refiner  level  were,  on  the 
average,  about  7  cents  per  gallon.  Im¬ 
mediately  prior  to  the  August  5,  1974 
issuance  of  an  emergency  amendment  to 
the  special  propane  rule,  prices  at  that 
distribution  level  were  in  the  area  of 
18  cents  to  19  cents  per  gallon,  and  there 
were  indications  that  they  would  increase 
further.  Since  the  Issuance  of  the  emer¬ 
gency  amendment,  certain  refiners  have 
announced  propane  price  reductions  of 
from  3  cents  to  7.5  cents  per  gallon,  bring¬ 
ing  those  refiners  to  a  price  level  for  pro¬ 
pane  of  from  11  cents  to  16  cents  per  gal¬ 
lon.  The  FEA  is  advised  that  prices  of 
from  11  cents  to  13  cents  per  gallon  for 
propane  produced  from  natural  gas  are 
needed  to  insure  its  continued  produc¬ 
tion  from  natural  gas,  and  that  price 
levels  of  15  cents  per  gallon  are  probably 
needed  to  stimulate  additional  produc¬ 
tion  from  natural  gas. 

A  further  problem  exists  under  the  cur¬ 
rent  price  rules,  which  limit  ma-gimnm 
lawful  prices  for  propane  produced  from 


natural  gas  to  essentially  their  May  15, 
1973  level,  but  which  permit  propane  pro¬ 
duced  from  crude  oil  to  be  priced  at 
higher  levels  which  reflect  the  increased 
cost  of  crude  oil.  As  a  result,  there  are 
sharp  differences  in  maximum  lawful 
prices  for  propane  which  depend  on  the 
extent  to  which  a  particular  seller  pro¬ 
duces  its  propane  from  crude  oil.  Such 
price  differences,  in  turn,  are  having  dis¬ 
ruptive  effects  on  the  distribution  sector 
of  the  propane  industry.  Those  distribu¬ 
tors  able  to  purchase  the  propane  which 
is  currently  available  at  prices  that  are 
limited  to  levels  as  low  as  4  cents  per 
gallon  (from  sellers  which  operate  only 
gas  plants)  are  in  a  position  to  expand 
their  markets,  at  the  expense  of  those 
distributors  that  can  only  obtain  propane 
from  suppliers  having  lawful  prices  two 
or  three  times  higher. 

The  foregoing  considerations  have  led 
the  FEA  to  propose  a  new  Subpart  K  in 
Part  212  which  is  intended  to  deal  specifi¬ 
cally  with  natural  gas  liquids.  As  a  part  of 
this  proposal,  FEA  has  tentatively  con¬ 
cluded  that  an  increment  to  May  15, 
1973  prices  may  be  needed  at  the  first 
sale  level  with  respect  to  natural  gas 
liquids.  The  amount  of  the  Increment 
that  may  be  needed  appears  to  be  in  the 
range  of  3  cents  to  5  cents  per  gallon. 
Comments  on  the  need  for  such  an  incre¬ 
ment  and  the  appropriate  amount  of  any 
increment  are  requested. 

The  FEA  believes  that  such  an  incre¬ 
ment,  which  would  be  comparable  in  na¬ 
ture  to  the  $1.35  per  barrel  increase  per¬ 
mitted  to  the  May  15,  1973  prices  for 
domestic  crude  oil,  may  be  essential  to 
maintain  at  least  the  current  level  of 
production  of  liquids  from  natural  gas, 
and  to  avoid  sharply  increased  demands 
for  these  liquids  from  non-tradltlonal 
users  because  of  the  otherwise  unrealisti¬ 
cally  low  prices  they  would  have  in  com¬ 
parison  to  other  fuels.  Although  any  such 
increment  to  May  15,  1973  prices  of  nat¬ 
ural  gas  liquids  would  not  be  related  to 
any  specific  increased  costs  of  processing, 
it  should  be  noted  that  the  prices  of  pro¬ 
pane  have  historically  had  wide  seasonal 
fluctuations  and  that  May  13, 1973  prices 
reflect  lower  summer  prices  which  may 
not  be  fairly  representative  of  the  mar¬ 
gins  obtained  on  propane  by  producers 
and  gas  processors  on  an  annualized 
basis. 

A  complicating  factor  with  respect  to 
implementing  such  an  Increase  to  the 
May  15,  1973  selling  price  levels  for  nat¬ 
ural  gas  liquids  is  that  it  cannot  simply 
be  added  at  the  producer  level  because  in 
many  instances  producers  do  not  sell  or 
transfer  natural  gas  or  natural  gas  liq¬ 
uids  to  gas  processors  at  a  specified  price 
per  unit  of  volume,  as  crude  oil  is  typi¬ 
cally  sold  or  transferred  to  refiners.  In¬ 
stead,  the  producers  may  retain  title  to 
the  liquids  while  they  are  processed  and 
until  they  are  finally  sold  in  the  form  of 
propane,  butane,  or  natural  gasoline.  Or, 
if  title  to  the  liquids  is  transferred  from 
the  producer  to  the  gas  processor,  the 
price  may  be  established  by  reference  to 
a  market  price  for  the  volumes  of  the 
products  included  in  the  liquids,  or  as  a 
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percentage  of  the  actual  sales  revenues 
that  are  received  for  the  products  ob¬ 
tained  from  the  liquids. 

The  PEA  therefore  is  proposing  a 
“first  sale”  price  rule  for  natural  gas 
liquids  that  will  apply  to  the  first  sale 
of  the  liquids  with  respect  to  which  a 
price  per  unit  of  volume  is  received  by 
the  seller,  whether  the  seller  is  a  pro¬ 
ducer,  a  royalty  owner,  or  a  processor. 
The  actual  May  15, 1973  price  received  in 
the  first  sale  for  which  a  price  per  unit 
of  volume  was  established  will  form  the 
basis  for  current  lawful  first  sale  prices. 
Any  per  gallon  increment  would  be  added 
to  the  May  15, 1973  price. 

The  PEA  is  also  proposing  procedures 
whereby  increased  product  costs  and 
certain  increased  non-product  costs  may 
be  passed  through  in  the  form  of  in¬ 
creases  to  the  May  15,  1973  prices  for 
natural  gas  liquids.  These  rules  for  pass¬ 
ing  through  increased  costs  of  processing 
natural  gas  are  intended  to  be  analogous 
to  those  which  apply  to  the  pass-through 
of  increased  eosts  of  refining  crude  oil, 
and  include  profit  margin  restrictions 
on  the  pass-through  of  non-product  cost 
Increases.  The  new  rules  attempt  to  take 
into  account  the  differences  between  gas 
processing  and  crude  oil  refining  by  pro¬ 
viding  definitions  specifically  addressed 
to  the  operations  of  gas  processing  plants, 
and  by  providing  for  the  implementation 
of  such  increased  cost- justified  price  in¬ 
creases  only  to  the  extent  that  they  are 
actually  incurred  by  the  party  that  would 
receive  the  revenues  from  the  price  in¬ 
crease. 

The  special  propane  rule  of  S  212.83 
(c)(1)  (ill),  which  was  amended  August 
5,  1974,  is  subject  to  comment  and  testi¬ 
mony  in  this  proceeding,  and  is  also  a 
part  of  the  PEA  proposal  for  passing 
through  increased  costs  of  processing 
natural  gas  liquids,  as  applied  to  the 
price  of  propane,  in  an  equitable  manner, 
taking  into  account  the  fact  that  propane 
is  produced  from  natural  gas  and  from 
crude  oil. 

The  regulations  on  natural  gas  liquids 
and  propane  that  are  proposed  in  this 
notice,  and  the  recent  amendment  to 
the  special  propane  rule,  are  intended  to 
reflect  the  intent  of  Congress,  as  ex¬ 
pressed  in  §  5(b)  (11)  of  the  FEAA  which 
provides  that: 

•  •  •  in  administering  any  pricing  au¬ 
thority,  (the  Administrator  shall]  provide  by 
rule,  for  equitable  allocation  of  all  com¬ 
ponent  costs  of  producing  propane  gas.  Such 
rules  may  require  that  (a)  only  those  costs 
directly  related  to  propane  may  be  allocated 
by  any  producer  to  such  gas  for  purposes 
of  establishing  any  price  for  propane,  and 
(b)  prices  for  propane  shall  be  based  on  the 
prices  for  propane  in  effect  on  May  16,  1973. 

Interested  parties  commenting  on  these 
proposed  regulations  should,  therefore, 
take  this  provision  of  the  FEAA  into 
account. 

The  complex  contractual  arrange¬ 
ments  under  which  natural  gas  liquids 
are  processed  and  sold  also  pose  prob¬ 
lems  for  implementing  provisions  for  the 
pass-through  of  Increased  costs  because, 
under  many  such  arrangements,  the 
party  that  incurs  Increased  costs  no 


longer  has  title  to  the  product  at  the 
time  of  the  first  sale,  or  is  otherwise  not 
in  a  position  to  adjust  the  selling  price 
of  the  liquids  in  order  to  pass  those  cost 
increases  through. 

Accordingly,  increased  cost  pass¬ 
through  provisions  are  proposed,  for  both 
increased  costs  of  natural  gas  shrinkage 
(the  equivalent  of  increased  product 
costs)  and  increased  non-product  costs, 
which  could  be  implemented  only  to  the 
extent  that  an  increase  in  the  first  sale 
price  would  actually  provide  increased 
revenues  to  the  party  that  incurred  the 
increased  costs. 

The  amount  of  the  increment  to 
May  15,  1973  prices  that  will  be  allowed 
in  order  to  pass  through  increased  costs 
will,  however,  be  computed  for  each  gas 
plant  as  though  the  total  allowable  in¬ 
creased  costs  for  that  plant  were  being 
passed  through  in  equal  amounts  in  the 
prices  charged  for  all  the  liquids  sold 
from  that  plant.  Thus,  if  cost  increases 
justifying  a  1  cent  per  gallon  price  in¬ 
crease  for  all  liquids  processed  in  a  par¬ 
ticular  plant  were  incurred  by  a  party 
that  had  the  right  to  increase  the  prices 
as  to  only  50  percent  of  the  plant’s 
production,  only  1  cent  could  be  added  to 
the  price  of  that  50  percent  of  the  pro¬ 
duction.  In  effect,  one  half  of  the  in¬ 
creased  costs  would  not  be  recovered  be¬ 
cause  the  party  receiving  the  revenues 
from  one  half  of  the  plant’s  production 
would  not  have  incurred  any  increased 
costs.  The  FEA  has  tentatively  concluded 
that  an  increased  cost  pass-through  pro¬ 
vision  that  would  let  the  party  which 
actually  incurred  the  Increased  costs  pass 
them  through,  in  their  entirety,  in  the 
form  of  price  increases  in  only  those  sales 
from  which  it  received  the  revenues 
would  result  in  wide  and  undesirable 
price  disparities  in  prices  for  the  same 
products  produced  in  the  same  gas  plant. 
For  example,  if  all  the  cost  increases  at 
a  particular  gas  plant  were  incurred  by 
a  party  that  received  the  revenues  from 
only  10  percent  of  the  products  produced 
in  that  plant,  and  those  cost  Increases 
were  passed  through  in  the  prices 
charged  charged  for  that  10  percent  of 
the  plant’s  production,  significant  price 
differences  in  the  prices  for  the  same 
products  from  that  plant  would  result. 

In  order  to  encourage  a  single  price  for 
all  products  derived  from  liquids  in  a  par¬ 
ticular  gas  plant,  the  proposed  regula¬ 
tions  provide  that  to  the  extent  that 
parties  to  gas  processing  agreements  ar¬ 
range  to  share  the  increased  costs  in 
proportion  to  their  receipt  of  revenues 
from  the  first  sale,  a  full  pass-through  of 
Increased  costs  could  be  obtained,  and 
single  prices  for  the  production  of  that 
gas  plant  would  result. 

For  example,  if  a  gas  processor  received 
from  a  producer  50  percent  of  the  liquids 
processed,  as  a  processing  fee,  and  the 
producer  retained  title  to  the  other  50 
percent,  which  were  also  processed  by 
the  processor,  and  if  the  processor  in¬ 
curred  increased  costs  averaging  1  cent 
per  gallon  for  the  entire  quantity  of 
liquids  it  processed,  under  the  proposed 
increased  cost  pass-through  provisions, 
the  processor  could  increase  its  price  by 


a  maximum  of  1  cent  per  gallon  only  as 
to  the  prices  it  charged  for  the  50  per¬ 
cent  of  the  liquids  it  owned.  The  producer 
could  not  add  1  cent  to  the  prices  charged 
for  the  liquids  to  which  it  retained  title, 
because  it  would  not  have  incurred  any 
increase  in  processing  costs  under  its 
agreement  with  the  processor.  In  order 
to  encourage  a  single  price  for  all  liquids 
from  a  particular  gas  plant,  however, 
the  producer  would  be  permitted  to  pass¬ 
through  the  1  cent  per  gallon  if  it  agreed 
to  incur  the  amount  of  increased  costs 
associated  with  the  processing  of  its  50 
percent  of  the  liquids. 

The  special  regulations  being  proposed 
in  this  notice  for  gas  plants  will  also 
apply  to  gas  plants  owned  or  controlled 
by  refiners,  for  purposes  of  determining 
the  appropriate  transfer  price  to  the  re¬ 
finer.  Increased  product  or  non-product 
costs  included  in  the  transfer  price  of 
natural  gas  liquids  to  the  refiner  may  not, 
of  course,  also  be  included  as  increased 
product  or  non-product  costs  under  the 
general  refiner  price  rules.  The  “special 
propane  rule”  (§  212.83(c)  (I)  (ill) ),  as 
amended  on  August  5,  1974,  is  proposed 
to  be  kept  in  effect  for  refiners,  except 
to  the  extent  that  the  proposed  new 
natural  gas  liquids  price  regulations 
would  determine  the  transfer  prices  to 
refiners  from  affiliated  gas  plants. 

In  amending  the  special  propane  rule, 
refiners  were  not  permitted  to  apportion 
to  propane  any  increased  product  costs 
Incurred  prior  to  July  1,  1974,  and  not 
recovered  through  July  31,  1974.  This 
aspect  of  the  amendment  was  Included 
because  refiners  are  not  required  to  re¬ 
port  separately  the  amount  of  increased 
product  cost  that  could  be  passed 
through  on  prices  of  propane  under  the 
former  special  propane  rule,  and  the 
FEA  could  not  estimate  the  price  in¬ 
creases  that  could  have  resulted  solely 
from  passing  through  such  unrecovered 
costs  (i.e.,  increased  costs  that  could 
have  been  apportioned  to  propane  prior 
to  July  31,  1974,  but  were  not).  In  order 
for  the  FEA  to  determine  the  extent  to 
which  such  unrecovered  costs  should  now 
be  permitted  to  be  passed  through  on 
prices  for  propane,  or  on  prices  for  other 
products,  refiners  are  requested  to  com¬ 
ment  specifically  on  the  amount  of  such 
unrecouped  increased  costs,  the  extent, 
if  any,  to  which  they  represent  in¬ 
creased  costs  that  could  have  been 
passed  through  on  prices  for  propane 
wider  the  current  “special  propane  rule," 
and  the  effect  on  propane  prices  if  they 
were  to  be  passed  through  on  propane 
over  the  remaining  months  prior  to  the 
scheduled  expiration  of  the  Emergency 
Petroleum  Allocation  Act  of  1973.  Com¬ 
ment  is  also  requested  on  whether  there 
is  a  need  to  extend  the  “Special  Propane 
Rule”  to  cover  butane  and  natural  gaso¬ 
line. 

A  possible  alternative  to  the  price 
regulations  for  natural  gas  liquids  being 
proposed  by  the  FEA  would  be  to  Impose 
ceiling  prices  for  natural  gas  liquids  and 
the  products  derived  from  them  at  vari¬ 
ous  levels  of  distribution,  which  would 
take  the  costs  of  production  into  account 
only  generally,  on  an  industry  wide  basis. 
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Comments  are  invited  as  to  the  feasi¬ 
bility  of  such  an  approach,  particularly 
as  to  whether  there  are  well-established 
levels  of  distribution  as  to  which  celling 
prices  could  apply,  and  as  to  what  the 
minimum  prices  at  those  levels  would 
need  to  be,  to  insure  adequate  supplies. 

n.  Amendments  to  the  increased  non¬ 
product  cost  pass-through  regulations 
for  refiners.  Current  PEA  price  regula¬ 
tions  provide  for  the  pass-through  of  in¬ 
creased  non-product  costs  by  refiners 
under  a  prenotiflcation  procedure.  This 
procedure  requires  that  increased  non¬ 
product  costs  be  submitted  to  the  PEA 
for  review  and,  upon  approval  by  PEA, 
price  increases  to  reflect  such  increased 
non-product  costs  may  be  implemented 
by  a  refiner.  Once  such  a  price  increase 
is  implemented,  a  refiner  cannot  exceed 
its  base  period  profit  margin,  as  defined 
in  the  regulations,  for  the  fiscal  year  in 
which  the  prenotifled  price  increase  is 
charged.  The  prenotification  procedures 
were  initially  adopted  by  the  Cost  of 
Living  Council  and  were  generally  appli¬ 
cable  to  a  wide  variety  of  firms  in  all 
kinds  of  business  activities.  The  preno¬ 
tification  procedure  has  not  proved  to  be 
particularly  well-suited  for  application 
to  refiners,  and  it  does  not  conform  in 
many  respects  to  the  procedures  estab¬ 
lished  for  the  pass-through  of  increased 
product  costs. 

Accordingly,  the  PEA  proposes  to  mod¬ 
ify  the  procedures  whereby  refiners  can 
pass  through  increased  non-profit  costs 
to  eliminate  the  prenotiflcation  proce¬ 
dure,  while  retaining  the  essential  sub¬ 
stantive  features  of  the  current  non¬ 
product  cost  pass-through  regulations. 

There  are  three  important  aspects  of 
the  proposed  amendments  on  increased 
non-product  cost  pass-through. 

Pirst,  the  profit  margin  limitation  as 
now  set  forth  in  $  212.11  will  continue  to 
apply  if  prices  reflecting  increased  non¬ 
product  costs  are  charged,  but  the  profit 
margin  will  be  determined  only  as  to  the 
activities  of  a  firm  with  respect  to  cov¬ 
ered  products,  as  defined  in  8  212.31. 
Accordingly,  a  firm’s  activities  concern¬ 
ing  non-covered  products  will  no  longer 
be  used  in  the  profit  margin  calculation. 
Second,  the  prenotiflcation  requirements 
set  forth  in  Subpart  I  will  be  deleted. 
Thus,  firms  will  no  longer  be  required  to 
prenotify  price  increases  based  on  allow¬ 
able  non-product  cost  increases  calcu¬ 
lated  pursuant  to  8  212.82.  Instead,  firms 
will  be  permitted  to  pass  through  allow¬ 
able  non-product  costs  on  a  dollar-for- 
dollar  basis  using  a  method  and  form 
similar  to  that  used  to  pass  through  in¬ 
creased  product  costs  pursuant  to 
8  212.83.  A  new  Form  FEA-96  will  be 
Issued  to  replace  the  present  Forms  PEA- 
96  and  CLC-22.  Third,  allowable  non¬ 
product  costs  which  may  be  used  to  jus¬ 
tify  price  increases  will  be  defined  to  in¬ 
clude  only  increases  in  refinery  labor 
costs,  refinery  fuel  costs,  non-petroleum 
additive  costs,  and  limited  marketing 
costs. 

A.  Profit  margin.  The  proposed 
amendment  will  require  a  refiner  to  com¬ 
pute  a  single  profit  margin  for  all  of  its 


manufacturing,  service,  retailing  and 
wholesaling  activities  with  respect  to 
covered  products  as  defined  in  8  212.31. 
In  other  words,  only  the  revenues,  costs, 
and  sales  of  covered  products  will  be  used 
in  the  calculation  of  a  refiner’s  “base 
period  profit  margin”  and  fiscal  year-end 
“profit  margin.” 

The  present  regulations  require  that  a 
refiner  compute  a  single  profit  margin  for 
all  of  its  activities.  Therefore,  under  the 
proposed  amendment,  refiners  will  be 
required  to  recalculate  their  base  period 
profit  margin  for  purposes  of  increased 
non-product  cost  pass-through. 

The  proposed  amendment  will  continue 
to  provide  that  a  refiner  which  charges 
a  price  higher  than  the  base  price  for  a 
covered  product  (i.e.,  a  price  reflecting 
pass-through  of  increased  non-product 
costs)  may  not  exceed  its  base  period 
profit  margin  for  the  fiscal  year  in  which 
the  price  in  excess  of  base  price  is 
charged. 

The  definition  of  the  profit  margin 
may  also  need  further  modification  in 
light  of  the  substantial  Increases  In 
crude  oil  prices  which  have  occurred 
since  the  price  regulations  were  first 
adopted.  The  profit  margin  is  now  de¬ 
fined  essentially  as  the  ratio  of  operating 
income  to  net  sales,  and  in  essence  this 
permits  companies  to  earn  as  profit  the 
same  percentage  of  their  total  sales  as 
they  earned  during  the  base  period.  Al¬ 
though  the  profit  margin  in  this  form 
provides  a  reasonably  good  and  easily  ad¬ 
ministered  measure  of  profits  during 
periods  of  moderate  price  increases,  it 
may  not  be  appropriate  in  the  peculiar 
circumstances  of  the  oil  industry  today. 
-  The  major  costs  element  in  the  in¬ 
dustry,  the  costs  of  crude  oil,  has  nearly 
tripled  since  the  base  period,  and,  set¬ 
ting  aside  certain  non-product  costs, 
application  of  the  profit  margin  test  in 
its  present  form  permits  a  correspond¬ 
ing  trebling  of  per  unit  profits.  The 
current  method  of  determining  profit 
margin,  therefore,  produces  a  result 
which  is  not  entirely  consistent  with 
the  rationale  for  the  dollar-for-dollar 
pass-through  permitted  for  product  cost 
increases  and  which  could  be  consid¬ 
ered  unduly  Inflationary.  As  part  of  this 
rulemaking  FEA  also  invites  suggestions 
as  to  whether  the  profit  margin  defini¬ 
tion  should  be  amended  in  some  manner 
such  as  by  defining  it  in  terms  of  an 
absolute  dollar  amount  per  unit  of  sales, 
e.g.,  dollars  per  barrel  of  crude  oil  re¬ 
fined,  rather  than  as  a  percentage  of 
total  sales. 

B.  Deletion  of  prenotification  proce¬ 
dures.  At  present,  refiners  may  pass 
through  increased  costs  in  two  ways: 
first,  pursuant  to  8  212.83  and  the  In¬ 
structions  to  Form  FEA-96,  Increased 
product  costs  may  automatically  be 
passed  through  on  a  dollar-for-dollar 
basis.  This  is  part  of  the  base  price  cal¬ 
culation.  Second,  pursuant  to  8  212.82 
and  Instructions  to  Form  CLC-22,  in¬ 
creased  non-product  costs  may  be  passed 
through  on  a  dollar-for-dollar  basis 
after  the  firm  has  prenotifled  the  FEA 
of  its  proposed  price  increases  and 
waited  30  days,  during  which  time  the 


FEA  can  suspend,  modify,  alter,  defer, 
or  disapprove  the  price  increase  request. 
If  the  FEA  takes  no  action,  the  price 
increase  may  be  put  into  effect  on  trans¬ 
actions  occurring  after  the  expiration 
of  the  30-day  waiting  period. 

The  Form  CLC-22  requires  firms  to 
determine  price  increases  based  upon 
an  increase  in  the  rate  at  which  costs 
are  incurred.  For  example,  a  firm  with 
an  increase  in  a  non-product  cost  from 
$5  to  $7  per  unit  has  incurred  a  rate 
increase  of  40  percent.  To  calculate  the 
percentage  price  increase  allowed,  under 
current  prenotification  procedures,  this 
rate  increase  would  be  multiplied  by  the 
percent  the  non-product  cost  repre¬ 
sented  in  the  total  costs  of  the  prod¬ 
uct.  Thus,  if  the  non-product  cost  were 
60  percent  of  the  cost  of  the  final  prod¬ 
uct,  the  firm  would  be  allowed  a  24 
percent  price  increase  in  the  price  for 
the  product  (40  percent  x  60  percents 24 
percent) .  In  contrast,  pursuant  to 
8  212.83  and  Form  FEA-96,  price  in¬ 
creases  based  on  increased  product 
costs  are  calculated  by  determining  the 
dollar  amount  of  the  cost  increase.  For 
example,  if  a  product  cost  increases  from 
$5  to  $7  per  unit,  a  firm  is  allowed  to 
pass  through  the  differential  times  the 
quantity  of  product  used.  ( $2  x  volume =$ 
cost  increase).  Thus,  non-product  cost 
increases  are  now  calculated  using  the 
CLC-22  “rate”  concept  while  product 
eost  increases  are  calculated  using  the 
FEA-96  “dollar  amount”  concept. 

*  Theoretically,  assuming  equal  vol¬ 
umes,  both  methods  of  calculating  cost 
increases  result  in  the  same  dollar 
amount  of  cost  pass-through.  The  use 
of  the  two  methods,  however,  adds  un¬ 
necessary  complexity  to  the  regulations 
and  has  caused  some  confusion. 

Accordingly,  FEA  has  concluded  that 
a  single  method  of  calculating  cost  pass¬ 
through  should  be  adopted.  The  pro¬ 
posed  amendments  and  the  issuance  of 
a  new  Form  FEA-96  will  permit  firms 
to  calculate  and  pass  through  increases 
in  product  and  non-product  costs  in 
the  same  manner,  with  the  non-product 
cost  pass-through  remaining  subject  to 
a  profit  margin  limitation.  Also,  the  pass¬ 
through  of  non-product  cost  increases 
by  refiners  will  continue  to  be  subject 
to  a  30-day  delay,  since  Increased  non¬ 
product  costs  incurred  in  the  month  of 
measurement  could  not  be  passed 
through  in  the  form  of  price  Increases 
until  the  following  month. 

C.  Definitions  of  non-product  costs. 
Pursuant  to  8  212.82(b)  (2)  an  “allow¬ 
able  cost,”  which  may  be  used  to  justify 
a  prenotified  price  increase,  is  now  de¬ 
fined  to  mean  “non-product  costs  attrib¬ 
utable  to  refining  operations  under  the 
customary  accounting  procedures  gen¬ 
erally  accepted  and  historically  and  con¬ 
sistently  applied  by  the  firm  concerned 
and  excludes  any  costs  attributable  to 
marketing  operations,”  except  as  pro¬ 
vided  in  8  212.82(b)  (2)  (1)  through  (vi). 
Accordingly,  a  refiner  may  generally  pass 
through  all  of  its  non-product  cost  in¬ 
creases  attributable  to  its  refining  op¬ 
erations.  The  proposed  amendment  will 
limit  the  increased  non-product  costs 
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which  a  refiner  may  pass  through  in  price 
increases  to  refinery  labor  costs,  refinery 
fuel  costs,  non-petroleum  additive  costs, 
and  marketing  costs,  to  the  extent  cur¬ 
rently  permitted  under  §  212.82(b)  (2)  (i) 
through  (vi) .  Increases  in  these  costs 
will  be  passed  through  on  a  dollar-for- 
dollar  basis  similar  to  the  way  in  which 
increased  product  costs  are  passed 
through,  except  that,  as  with  the  present 
regulations,  a  refiner  that  takes  advan¬ 
tage  of  the  increased  non-product  cost 
pass-through  provisions  will  become  sub¬ 
ject  to  the  profit  margin  limitation  for 
the  fiscal  year  in  which  the  price  increase 
above  base  price  is  made.  Also,  the  pro¬ 
ductivity  offset  which  is  now  set  forth 
in  9  212.85  will  continue  to  be  applied 
against  any  increased  refinery  labor 
costs. 

The  proposed  pass-through  provisions 
for  non-product  cost  increases  will  be 
more  prescriptive,  and  will  define  certain 
non-product  costs  which  are  common  to 
the  refining  industry.  The  FEA  will 
therefore  be  able  to  gather  more  valu¬ 
able  and  complete  data  regarding  non¬ 
product  costs  than  is  now  possible  with 
the  Form  CLC-22.  Also,  the  FEA’s  mon¬ 
itoring  of  price  increases  based  on  non¬ 
product  cost  increases  will  be  made 
easier. 

There  are  two  further  reasons  for  pro¬ 
posing  to  limit,  as  stated  above,  the  al¬ 
lowable  non-product  cost  increases  which 
may  be  passed  through  on  a  dollar-for- 
dollar  basis  by  refiners.  First,  other  non¬ 
product  costs  are  difficult  to  define,  cal¬ 
culate,  and  audit.  Thus,  the  administra¬ 
tion  of  the  energy  program  by  the  FEA 
will  become  less  burdensome  and  less 
complex.  Second,  the  omitted  costs  have 
little  overall  impact  on  the  actual  sell¬ 
ing  price  of  petroleum  products,  as  they 
comprise  a  relatively  small  proportion  of 
most  refiners’  overall  costs.  The  cost  in¬ 
creases  attributable  to  costs  which  are 
not  defined  in  the  proposed  regulations  as 
those  which  may  be  passed  through 
are  estimated  to  constitute  10  percent  or 
less  of  the  overall  cost  increases  that 
have  been  incurred  by  refiners.  If  it  ap¬ 
pears  that  any  significant  cost  item  has 
been  omitted  from  the  cost  pass-through 
provisions  of  the  proposed  regulations, 
the  FEA  will  consider  amending  the  regu¬ 
lations  to  include  that  item,  or,  if  a  par¬ 
ticular  refiner  incurs  unusually  high  in¬ 
creased  costs  in  an  area  not  covered  by 
the  proposed  regulations,  a  pass-through 
of  such  Increased  costs  would  be  con¬ 
sidered  by  FEA  on  a  case-by-case  basis 
through  the  exceptions  process. 

m.  Application  of  increased  product 
costs  to  May  IS,  1973  selling  prices.  A. 
Elimination  of  the  special  product  rule. 
The  FEA  is  proposing  that  the  special 
product  rule,  which  restricts  the  amount 
of  increased  product  cost  which  refiners 
may  allocate  to  special  products  (gaso¬ 
line,  No.  2  heating  oil,  and  No.  2-D  diesel 
fuel),  be  eliminated.  This  proposal  is 
made  in  order  to  simplify  the  regulatory 
structure  and  to  provide  greated  pricing 
flexibility  so  that  refiners  can  have  a 
better  ability  to  respond  to  supply  and 
demand  situations,  within  the  overall  re- 
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straints  of  the  increased  cost 
through  provisions  of  the  regulations. 
At  the  same  time,  the  restriction  to  once 
a  month  price  increases  on  special  prod¬ 
ucts  would  be  removed. 

The  special  products  rule  was  initially 
promulgated  when  short  supplies  were 
imminent  and  disproportionate  pass¬ 
through  of  increased  product  costs  on 
special  products  was  a  real  possibility. 
Since  the  defined  special  products  are  a 
significant  portion  of  refinery  output  as 
to  which  demand  is  relatively  inelastic, 
restrictions  on  the  pass-through  on  these 
products  was  deemed  to  be  appropriate. 

Current  and  foreseeable  supply  out¬ 
looks  indicate  that  the  special  products 
restraints  are  no  longer  appropriate, 
since  market  forces  should  serve,  instead, 
to  restrain  the  amount  of  cost  pass- 
through  on  all  products.  Continuation  of 
the  special  products  rule  would,  on  the 
other  hand,  continue  to  impose  restraints 
on  pricing  that  tend  to  have  adverse 
effects  on  prices  of  “other  than  special 
products.”  the  rule  inflexibly  allocates 
Increased  costs  to  these  products, 
because  various  refiners  have  different 
mixes  of  products,  some  are  better  able 
to  pass  through  their  Increased  product 
costs  than  others.  The  special  products 
rule,  for  example,  was  at  least  partly 
responsible  for  increases  in  propane 
prices  of  many  refiners,  last  fall  and 
winter,  because  propane  is  one  of  the 
“other  than  special  products.”  Elimina¬ 
tion  of  the  special  products  rule  should 
permit  refiners  to  price  their  products 
more  in  accordance  with  economic  and 
market  conditions.  The  special  propane 
rule  will  be  maintained,  however,  in  part 
because  of  the  complexities  in  the  pric¬ 
ing  of  this  product  that  result  from  the 
fact  that  it  is  produced  from  both  natural 
gas  and  crude  oil,  and  because  of  the 
Congressional  intent  evidenced  in  the 
Federal  Energy  Administration  Act  of 
1974  with  respect  to  propane  price  regu¬ 
lations. 

There  are  certain  alternatives  short  of 
eliminating  the  special  products  rule  that 
would  also  provide  added  flexibility  tn 
pricing,  but  would  not  eliminate  the  rule 
altogether.  The  FEA  wishes,  however, 
to  have  comments  on  the  proposal  that 
the  special  products  rule  be  eliminated  in 
its  entirety,  since  this  is  the  kind  of  re¬ 
laxation  of  the  regulatory  structure 
which  FEA  believes  would  most  closely 
begin  to  approach  free  market  condi¬ 
tions,  so  that  in  the  event  the  regulatory 
program  is  terminated,  there  will  not 
be  severe  changes  in  marketing  practices 
and  prices. 

An  alternate  means  of  achieving  ap¬ 
proximately  this  result  would  be  to  re¬ 
tain  the  special  products  rule  in  a  modi¬ 
fied  form,  so  that  a  greater  amount  of 
increased  product  costs  could  be  passed 
through  on  special  products,  subject  to 
certain  specified  limits.  For  example,  the 
special  products  formula  could  be  modi¬ 
fied  so  that  the  “H”  factor  of  the  special 
products  formula,  whereby  any  amount 
of  increased  product  cost  may  currently 
be  transferred  from  special  products  to 
“other  than  special  products,”  would  be 


made  a  plus  or  minus  factor,  so  that  an 
amount  of  Increased  product  cost  could 
be  transferred  from  “other  than  special 
products"  to  special  products.  This  could 
also  be  subject  to  certain  limits.  For 
example,  the  amount  transferred  from 
“other  than  special  products”  to  special 
products  could  be  limited  to  an  amount 
that  would  result  in  a  price  increase  of 
not  more  than  two  cents  per  gallon  for 
each  special  product. 

Another  alternative,  which  FEA  would 
consider,  is  to  eliminate  the  special 
products  formula,  but  to  retain  an  over¬ 
all  limitation  with  respect  to  the  alloca¬ 
tion  of  increased  product  costs  to  the 
price  of  each  product.  Such  a  limitation 
might  be,  for  example,  that  in  allocating 
increased  product  costs  to  any  particular 
product,  a  refiner  could  not  allocate 
more  than  one  hundred  fifty  percent  of 
the  costs  attributable  to  that  product 
under  the  special  product  formula.  This 
would  be  a  means  of  retaining  a  general 
guideline  that  would  serve  to  prevent 
prices  that  otherwise  might  be  regarded 
as  inequitable  with  respect  to  any  par¬ 
ticular  product,  but  would  also  provide 
a  greater  amount  of  flexibility.  Since  the 
imposition  of  such  a  rule  would  Involve 
certain  administrative  complexity,  the 
FEA  does  not  propose  to  adopt  such  a 
rule  in  the  absence  of  a  showing  that  it 
is  needed. 

It  should  be  noted  that,  as  a  general 
policy,  the  FEA  would  take  steps  to 
modify  any  practices  that  resulted  in 
excessively  disproportionate  pricing 
practices  under  the  proposed  new 
regulations. 

B.  Modifications  in  the  equal  applica¬ 
tion  of  increased  product  costs  require¬ 
ments.  FEA  price  regulations  generally 
require  equal  application  of  increased 
product  costs  to  the  May  15,  1973  prices 
of  each  product  among  all  classes  of 
purchaser  of  that  product.  This  results 
in  a  maintenance  of  the  May  15,  1973 
price  differentials  among  classes  of  pur¬ 
chaser  of  each  product  from  a  refiner. 

In  a  recent  amendment  to  the  regula¬ 
tions  which  govern  the  carryover  of  un¬ 
recouped  Increased  product  costs  for  re¬ 
covery  in  a  subsequent  month,  the  FEA 
clarified  its  requirements  concerning  the 
equal  application  of  Increased  product 
costs  to  the  May  15,  1973  selling  prices 
of  each  product  among  classes  of  pur¬ 
chaser  to  make  clear  that,  to  the  extent 
that  there  is  unequal  application  of  such 
Increased  product  costs  in  prices  ac¬ 
tually  charged,  the  difference  between 
the  largest  amount  of  Increased  product 
cost  actually  applied  to  the  price 
charged  to  any  class  of  purchaser  of  a 
product  and  any  lesser  amount  applied 
to  the  price  charged  to  another  class  of 
purchaser  may  not  be  recouped  in  a 
subsequent  month,  except  to  the  extent 
that  a  higher  price  could  not  be  charged 
because  of  a  pre-existing  written  con¬ 
tract  (39  FR  32306,  September  5,  1974), 

The  FEA  is  aware  that  the  equal  ap¬ 
plication  of  increased  product  coat 
requirements  is  responsible  for  an  in¬ 
flexibility  in  the  price  regulation*  which 
becomes  more  troublesome  and  causes 
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more  dislocations  in  the  market  as  sup¬ 
plies  of  petroleum  products  Increase  and 
there  Is  greater  need  for  the  price 
mechanism  to  begin  to  play  its  cus¬ 
tomary  role  in  the  market. 

A  principal  problem  area  with  the  cur¬ 
rent  regulations  results  from  the  fact 
that  some  refiners  market  their  products 
nationally,  while  others  market  on  a  re¬ 
gional  basis.  A  refiner  marketing  on  a 
national  basis  is  required,  for  example, 
to  add  an  equal  increment  to  its  May  15, 
1973  prices  for  gasoline  throughout  the 
country.  It  may,  however,  be  competing 
with  regional  marketers  in  one  area  that 
have  prices  on  the  average  that  are 
above  its  prices,  while  in  another  region, 
the  regional  marketers  may  have  lower 
prices.  The  equal  application  require¬ 
ment,  in  such  circumstances,  runs 
counter  to  the  interests  of  independent 
regional  marketers  whose  prices  are 
higher  than  the  national  refiner’s 
prices,  since  the  national  refiner  would 
tend  to  expand  its  market  at  the  expense 
of  the  higher-priced  independent  re- 
regional  refiner  in  those  circumstances. 

In  effect,  a  nationwide  refiner  is  un¬ 
able  to  adjust  its  prices  on  a  regional 
basis  and  must,  as  a  practical  matter, 
choose  an  increment  of  increased  prod¬ 
uct  cost  to  add  to  its  May  15, 1973  prices 
which  results  in  selling  prices  that  are 
too  high  to  be  competitive  in  some  mar¬ 
kets  and  are  too  low  in  other  markets. 

The  FEA  is  aware  that  any  relaxation 
of  its  equal  application  requirements  on 
an  area  or  regional  basis  could  result 
in  disproportionate  pass-through  of  in¬ 
creased  product  costs  in  different  regions 
of  the  country.  On  the  other  hand,  there 
has  traditionally  been  regional  price  flex¬ 
ibility  which  serves,  among  other  things, 
to  even  out  supply  among  various  regions. 

The  FEA  therefore  proposes  to  modify 
its  equal  application  requirements  so  that 
they  will  apply  to  all  classes  of  purchaser 
of  a  product  within  the  same  recognized 
marketing  area.  The  FEA  has  tentatively 
concluded  that  such  price  flexibility  is 
needed,  among  other  reasons,  to  help 
protect  the  independent  sector  of  the 
market.  In  order  to  avoid  the  possibility 
of  undue  regional  price  disparities,  how¬ 
ever,  a  provision  to  limit  the  largest  in¬ 
crement  of  increased  product  cost  which 
may  be  applied  to  the  price  of  a  product 
to  an  amount  that  is  not  more  than  10 
percent  greater  than  the  smallest  amount 
of  increased  product  cost  applied  to  that 
product  in  any  other  region  is  also  in¬ 
cluded  In  this  proposal.  Comments  are 
specifically  requested  on  whether  this 
limitation  on  proposed  regional  flexi¬ 
bility  in  pricing  is  needed  and,  if  so, 
whether  the  proposed  10  percent  limita¬ 
tion  is  appropriate. 

The  FEA  is  also  aware  that  the  equal 
application  requirement  with  respect  to 
classes  of  purchaser  of  a  product,  even 
if  applied  on  a  regional  basis,  creates  an 
inflexibility  that  can  have  results  that 
appear  to  be  at  odds  with  the  objectives 
of  the  EPAA.  For  example,  by  applying 
the  same  Increment  of  increased  product 
cost  to  diesel  fuel  sold  at  retail  as  is 
applied  to  diesel  fuel  sold  through  Inde¬ 


pendent  marketers  (who  have  been  per¬ 
mitted  certain  increased  non-product 
cost  related  price  increases) ,  a  refiner  is 
very  likely  to  be  selling  diesel  fuel  at 
refiner-owned  and  operated  retail  outlets 
at  a  lower  price  than  the  Independent 
marketer,  because  the  same  non-product 
cost  related  price  increases  cannot  be 
Implemented  by  a  refiner  unless  it  pre¬ 
notifies  and  becomes  subject  to  profit 
margin  limitations.  A  special  provision 
was  added  to  the  refiner’s  cost  allocation 
formula  to  take  this  problem  into  account 
in  sales  of  gasoline,  but  the  problem  re¬ 
mains  as  to  other  products. 

Another  example  is  that  a  refiner’s 
ability  to  implement  price  Increases 
which  take  into  account  the  ability  of  a 
class  of  purchaser  to  absorb  an  increase, 
or  to  reflect  the  fact  that  a  class  of  pur¬ 
chaser  was  paying  atypically  low  prices 
on  May  15,  1973,  is  restricted.  Thus,  for 
example,  a  petrochemical  plant  or  other 
industrial  user  of  propane  may  have  a 
May  15,  1973  price  for  the  product  that 
is  30  per  gallon  less  than  the  May  15, 
1973  price  to  wholesale  distributors  of 
propane  for  residential  use.  Current  price 
regulations  preclude  an  increase  in  the 
amount  of  increased  product  cost  ap¬ 
plied  to  propane  sold  for  industrial  use, 
unless  an  equal  increment  is  applied  to 
the  propane  sold  for  residential  use. ' 

The  FEA  has  concluded  that  the  in¬ 
flexibility  of  the  equal  application  re¬ 
quirement  should  be  modified  also  to 
take  such  problems  into  account.  How¬ 
ever,  to  the  extent  that  the  current  re¬ 
quirement  serves  to  protect  the  inde¬ 
pendent  sector  of  the  market,  FEA  has 
concluded  that  it  must  be  retained.  Ac¬ 
cordingly,  the  FEA  proposes  to  amend 
the  equal  application  requirement  so 
that  different  amounts  of  increased 
product  costs  may  be  added  to  the  prices 
charged  to  different  classes  of  purchaser 
of  a  product,  provided  that  the  amount 
added  to  the  prices  charged  to  any  class 
of  purchaser  that  includes  independent 
marketers  cannot  be  greater  than  the 
amount  added  to  the  prices  charged  to 
any  other  class  of  purchaser  of  the  same 
product,  except  to  the  extent  that  a  re¬ 
finer  is  selling  to  a  particular  purchaser 
at  a  lower  price  under  a  pre-existing 
written  contract. 

Comments  are  specifically  requested  as 
to  whether  this  provision  will  adequately 
protect  the  independent  sector  of  the 
market,  or  whether  other  restrictions  on 
the  application  of  increased  product  costs 
are  required  and,  if  so,  what  they  should 
be. 

IV.  Modification  of  the  “ Banking ” 
regulations — A.  Modification  of  the  re¬ 
finers’  “Banking”  provisions.  Section 
212.83(d)  of  the  regulations  permits  re¬ 
finers  to  carry  over  increased  product 
costs  which  are  not  recouped  in  a  cur¬ 
rent  month  for  recovery  in  a  subsequent 
month.  This  provision  for  carrying  for¬ 
ward  unrecouped  increased  product  costs 
is  expressed  in  the  “G”  factor  of  the 
general  formula  for  allocation  of  in¬ 
creased  product  cost  by  refiners,  and 
constitutes  what  is  commonly  referred 
to  as  a  refiner’s  “bank”  of  unrecouped 
•»  increased  product  costs. 


This  provision  for  carrying  forward 
unrecouped  increased  product  costs  was 
initially  intended  to  serve  two  primary 
functions.  First,  since  the  amount  of  in¬ 
creased  product  costs  actually  recouped 
by  a  refiner  in  a  particular  month  de¬ 
pends  upon  the  volume  of  each  product 
which  is  sold  in  that  month,  refiners 
must  necessarily  make  estimates  as  to 
sales  volumes  in  each  month  in  deter¬ 
mining  the  expected  total  number  of  dol¬ 
lars  to  be  recouped  in  that  month.  To 
the  extent  that  such  estimates  of  sales 
volumes  prove  to  be  inaccurate,  refiners 
recoup  greater  or  lesser  amounts  of  in¬ 
creased  product  cost  than  anticipated. 
Thus,  a  means  for  taking  into  account 
in  a  subsequent  month  the  actual  re¬ 
coupment  of  increased  product  costs  in  a 
current  month  is  needed,  and  the  “G” 
factor  of  the  formula  provides  a  means 
for  making  this  adjustment.  Second,  the 
existence  of  the  banking  provision  per¬ 
mits  refiners  to  smooth  out  price  adjust¬ 
ments  over  a  period  of  time.  Thus,  if  a 
refiner  in  a  particular  month  experience  j 
a  product  cost  increase  that  could  be 
passed  through  as  a  one-half  cent  per 
gallon  increase  in  the  price  of  gasoline 
in  the  next  month,  the  banking  pro¬ 
vision  permits  the  refiner  to  choose  to 
delay  implementing  a  one-half  cent  per 
gallon  price  increase  until  a  subsequent 
month,  when  a  further  product  cost  in¬ 
crease  might  then  justify  a  one  cent 
per  gallon  price  increase,  or  a  decrease 
in  product  cost  might  eliminate  the  need 
for  any  price  change. 

The  banking  provision  has,  however, 
begun  to  serve  another  function.  To  the 
extent  that  increased  supplies  are  lead¬ 
ing  to  marketing  conditions  in  which  re¬ 
finers  are  unable  to  take  advantage  of 
the  full  increased  product  cost  pass¬ 
through  provisions  of  the  regulations, 
and  are  therefore  selling  products  at 
prices  that  reflect  less  than  a  full  pass¬ 
through  of  increased  product  costs,  the 
amount  of  increased  product  costs  being 
banked  is  increasing.  These  increased 
amounts  of  banked  increased  product 
costs  pose  a  serious  threat  to  price  sta¬ 
bility,  even  in  the  absence  of  further 
increases  in  the  cost  of  products  to  re¬ 
finers.  If  a  shortage  situation  were  to 
occur,  the  maximum  lawful  prices  which 
refiners  could  charge  under  current  regu¬ 
lations  would  include  a  full  pass-through 
in  a  single  month  of  all  banked  costs  ac¬ 
cumulated  over  all  of  the  proceeding 
months.  Although  it  is  unlikely,  this 
could  result  in  drastic  price  increases. 

The  FEA  is  aware  that  certain  refiners 
may  have  voluntarily  incurred  increased 
banked  costs  in  an  effort  to  keep  prices 
at  reasonable  levels,  possibly  in  reliance 
on  the  banking  provisions  of  the  regula¬ 
tions. 

The  FEA  has  therefore  determined 
that  it  should  propose  limitations  on  the 
current  total  amount  of  banked  in¬ 
creased  product  costs  which  can  be 
passed  through  in  any  single  month  in 
the  future.  The  proposed  limitations  re¬ 
flect  FEA’s  awareness  that  banked  costs 
have  already  been  accumulated  in  part 
in  reliance  on  FEA  regulations  and  in 
part  because  of  efforts  to  keep  prices 
down.  They  also  reflect  FEA’s  concern 
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over  maintaining  market  stability  and 
avoiding  the  prospect  of  very  high  prices 
in  the  event  of  a  shortage. 

The  PEA  has  also  concluded  that  the 
banking  provision  should  be  substantially 
restricted  in  the  future.  The  intent  of  the 
price  regulations  was  never  to  guarantee 
into  the  indefinite  future  that  refiners 
would  be  able  ultimately  to  pass  through 
the  total  amount  of  their  increased  prod¬ 
uct  costs,  without  regard  to  market  con¬ 
ditions.  Rather,  it  was  intended  only  to 
afford  refiners  the  opportunity  to  pass 
through  increased  product  costs  on  a 
reasonably  current  basis. 

The  FEA  acknowledges  that  it  may  be 
more  difficult  for  a  refiner  with  higher 
average  costs  of  crude  oil  to  pass  through 
the  full  amount  of  its  increased  product 
costs  than  it  is  for  a  refiner  with  lower 
average  costs  of  crude  oil.  Accordingly, 
the  proposal  to  allocate  old  crude  oil 
among  refiners  is  relevant  to  the  impact 
that  this  proposal  on  modifying  the 
banking  provisions  for  refiners  would 
have  on  particular  refiners.  The  proposals 
are,  however,  independent  of  one  an¬ 
other,  and  parties  should  comment  on 
this  proposal  with  respect  to  the  banking 
provisions  taking  that  fact  into  account. 

The  specific  proposal  with  respect  to 
refiners’  banking  provisions  is  that,  be¬ 
ginning  with  November,  1974,  a  refiner 
could  not  apply  to  its  prices  for  the  cur¬ 
rent  month  an  amount  of  unrecouped 
Increased  product  costs  carried  forward 
under  the  “G”  factor  of  the  refiner’s 
price  formula  in  excess  of  25  percent  of 
the  total  amount  available  for  applica¬ 
tion  under  that  factor  at  the  end  of 
October,  1974. 

This  approach  will  result  in  a  spread¬ 
ing  of  the  current  banked  costs  across 
the  remaining  months  of  the  price  regu¬ 
lation  program  under  the  Emergency 
Petroleum  Allocation  Act  of  1973,  which 
is  scheduled  to  expire  February  28,  1975. 
At  the  same  time,  the  FEA  proposes  to 
restrict  the  amount  of  unrecouped  in¬ 
creased  product  costs  that  could  be  car¬ 
ried  forward  from  November  1974,  and 
thereafter,  to  an  amount  which  is  limited 
to  those  increased  costs  which  were  un¬ 
recouped  because  actual  sales  volumes 
were  less  than  estimated  sales  volumes 
for  that  month. 

In  connection  with  this  review  of 
banked  costs  which  refiners  have  ac¬ 
cumulated,  the  FEA  has  determined  that 
an  amendment  to  the  regulations  is  nec¬ 
essary  to  reduce  the  amount  of  banked 
costs  of  refiners,  to  the  extent  that  such 
unrecouped  increased  costs  include  in¬ 
creased  costs  calculated  under  the  former 
§  212.88(e)  of  the  regulations.  Before  it 
was  deleted  from  the  regulations  on 
May  14, 1974,  §  212.88(e)  read  as  follows: 

(e)  Reflection  of  costa.  Refiners  required 
to  sell  crude  oU  under  S  211.65  of  this  chapter 
shall  be  allowed  to  Increase  their  product 
prices  to  reflect  Increased  crude  oil  costs  o f 
all  available  crude  oil  prior  to  making  crude 
oil  sales  to  comply  with  S  211.65. 

This  provision,  which  was  adopted  at 
the  outset  of  the  first  crude  oil  allocation 
program,  has  been  the  source  of  consider¬ 
able  confusion. 


On  the  one  hand,  to  the  extent  that 
the  provision  provided  that  the  in¬ 
creased  costs  of  all  crude  oil.  Including 
that  sold  in  allocation  sales,  should  be 
taken  into  account  in  determining  the 
weighted  average  costs  per  barrel  in 
each  month,  it  was  a  necessary  provi¬ 
sion,  since  the  weighted  average  price 
of  all  crude  oil  purchased  in  a  month 
formed  the  basis  for  both  the  increased 
cost  pass-through  on  covered  products 
and  for  the  selling  price  of  crude  oil 
sold  under  the  allocation  program. 

On  the  other  hand,  to  the  extent  that 
the  provision  permitted  the  increased 
cost  of  the  barrels  of  crude  oil  sold  in 
an  allocation  sale  to  be  recovered  both 
in  the  sale  price  of  the  crude  oil  and 
in  the  increased  cost  pass-through  on 
covered  products,  it  operated  to  permit 
a  double  recovery  of  the  increased  costs 
of  each  barrel  of  crude  oil  sold  under 
the  allocation  program. 

The  FEA  has  determined  that  a  mi¬ 
nority  of  the  refiner-sellers  under  the 
first  buy-sell  list  have  interpreted  the 
provision  as  providing  for  double  recov¬ 
ery.  The  FEA  acknowledges  that 
§  212.88(e)  is  susceptible  to  this  inter¬ 
pretation. 

The  FEA  has  nevertheless  concluded 
that  such  double  recovery  of  increased 
costs  is  not  appropriate.  Accordingly, 
the  FEA  proposes  to  amend  the  refiners’ 
cost  allocation  formula  of  §  212.83  to 
eliminate  from  the  unrecouped  increased 
product  costs  of  each  refiner  any  amount 
attributable  to  the  “double  recovery” 
interpretation  of  §  212.88(e).  Based  on 
a  preliminary  analysis,  it  appears  that 
each  refiner  that  followed  the  “double 
•recovery”  interpretation  has  a  much 
larger  total  amount  of  unrecouped  in¬ 
creased  product  costs  than  the  amount 
of  increased  product  costs  attributable 
to  the  “double  recovery”  interpretation 
of  §  212.88(e).  Therefore,  elimination  of 
that  portion  of  a  refiner’s  unrecouped 
increased  costs  that  are  attributable  to 
the  “double  recovery”  interpretation  will 
serve  now  to  place  all  refiners  on  the 
same  basis  with  respect  to  the  applica¬ 
tion  of  the  provisions  of  former  §  212.88 
(e). 

B.  Elimination  of  reseller  and  retailer 
banking  provisions.  The  FEA  is  propos¬ 
ing  to  eliminate  the  banking  provisions 
of  the  reseller  and  retailer  price  reg¬ 
ulations.  At  the  same  time,  the  restric¬ 
tion  on  price  increases  by  resellers  and 
retailers  to  once  a  month  would  also  be 
eliminated.  Thus,  there  would  no  longer 
be  any  reason  for  a  reseller  or  retailer 
to  have  any  unrecouped  increased  prod¬ 
uct  costs,  other  than  as  a  direct  result 
of  current  market  conditions,  since  prices 
could  be  adjusted  on  a  current  basis  to 
reflect  changes  in  product  cost. 

It  was  not  the  intention  of  the  FEA 
price  regulations  to  permit  resellers  or 
retailers  to  charge  less  than  the  maxi¬ 
mum  lawful  price  because  of  market 
conditions,  and  thereby  to  accumulate 
“banked”  increased  product  costs  which 
would  permit  drastsic  price  increases 
in  the  event  of  shortages. 


The  current  banking  provisions  for 
resellers  and  retailers  were  adopted  at 
a  time  when  such  entities  were  re¬ 
stricted  to  a  single  price  Increase  per 
month.  Thus,  in  the  case  of  a  reseller 
or  retailer  with  multiple  suppliers,  two 
increases  in  product  costs  could  be  in¬ 
curred  in  a  single  month,  and  the  only 
way  to  permit  a  full  pass-through  of 
both  cost  increases  would  be  to  permit 
the  second  cost  increase  to  be  banked 
until  another  price  increase  could  be 
made  in  a  subsequent  month.  A  reseller 
or  retailer  does  not  need  to  estimate  vol¬ 
umes  Tinder  FEA  price  regulations  to 
predict  recoupment  of  increased  prod¬ 
uct  costs.  Rather,  a  reseller  or  retailer 
is  required  to  compute  its  weighted  av¬ 
erage  unit  cost  of  product  in  inventory 
on  a  current  basis,  and  an  increase  in 
that  cost  could,  under  the  proposed  reg¬ 
ulation,  also  be  passed  through  on  a 
current  basis.  Since  prices  could  be  ad¬ 
justed  to  reflect  current  weighted  av¬ 
erage  unit  cost  in  inventory,  there 
would  be  no  purpose  served  by  con¬ 
tinuing  the  banking  provisions  of  the 
regulation  with  respect  to  resellers,  par¬ 
ticularly  in  a  period  of  relatively  stable 
price  conditions. 

The  FEA  is  concerned  that  current 
market  conditions  may  be  contributing  to 
large  “banks”  of  unrecovered  increased 
costs  being  accumulated  by  resellers  and 
retailers,  just  as  in  the  case  of  refiners. 
Accordingly,  the  amount  of  the  banked 
costs  incurred  by  resellers  and  retailers 
is  proposed  to  be  phased  out  in  a  manner 
similar  to  that  which  is  proposed  for  re¬ 
finers.  Thus,  to  the  extent  that  resellers 
and  retailers  have  unrecovered  increased 
costs,  they  will  be  permitted  to  pass 
through  20  percent  of  the  total  amount 
of  such  costs  which  exist  on  October  1, 
1974,  in  each  month,  beginning  in 
October.  Since  there  is  no  reason  for 
continuing  a  bank  at  the  reseller/re¬ 
tailer  level,  no  provision  for  accumulat¬ 
ing  further  banked  ^osts  will  be  provided 
for,  beginning  October  1,  1974. 

v.  Miscellaneous  Amendments  —  A. 
Definitions  of  covered  products.  The  FEA 
is  aware  that,  in  order  for  its  price  regu¬ 
lations  to  have  uniform  applicability  to 
each  entity  in  the  industry,  there  may 
be  a  need  for  a  more  comprehensive  and 
definitive  listing  of  products  which  are 
covered  by  those  regulations.  The  FEA 
therefore  wishes  to  take  the  opportunity 
afforded  by  this  proceeding  to  invite 
comments  from  interested  parties  in 
areas  where  there  may  be  some  question 
as  to  whether  particular  products  are 
covered  by  the  regulations.  The  FEA  is 
proposing,  for  example,  to  clarify  the 
regulations  by  specifically  including  nat¬ 
ural  gasoline  as  a  covered  product. 

B.  Refinery  Fuel  Costs.  A  change  in 
the  refiner’s  increased  product  cost  al¬ 
location  formula  is  being  proposed  to 
make  elear  that  the  increased  cost  of 
crude  oil  which  is  consumed  in  the  refin¬ 
ing  process  as  fuel  may  not  be  considered 
as  an  increased  product  cost  for  purposes 
of  the  Increased  product  cost  pass¬ 
through  regulations.  The  principal 
reason  for  proposing  this  change  is  to 
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make  explicit  the  fact  that  the  cost  of 
refinery  fuel  Is  a  non-product  cost,  and 
thereby  to  insure  the  equitable  treat¬ 
ment  of  all  refiners  with  respect  to  this 
cost  item.  The  changes  in  procedures 
with  respect  to  the  pass-through  of  non¬ 
product  cost  increases  proposed  In  this 
notice  will  permit  refiners  generally  to 
pass  through  such  Increased  costs  of  re¬ 
finery  fuels,  subject  to  a  profit  margin 
limitation. 

Since  it  is  unclear  under  the  current 
regulations  whether  the  increased  cost 
of  crude  oil  consumed  as  refinery  fuel 
could  be  passed  through  as  an  Increased 
product  cost,  some  refiners  have  sought 
to  pass  this  cost  through  as  an  Increased 
product  cost,  while  others  have  not.  At 
the  same  time,  refiners  that  used  fuels 
other  than  crude  oil  in  the  refining  proc¬ 
ess  were  not  permitted,  under  any  in¬ 
terpretation  of  the  rule,  to  treat  costs 
of  such  fuels  as  increased  product  costs. 
Refinery  fuel  is  generally  accounted  for 
separately  from  products  refined  for  sale 
by  refiners,  and  in  determining  whether 
to  consume  crude  oil  as  fuel  in  the 
refinery  process,  refiners  would  generally 
compare  the  cost  of  the  alternative  prod¬ 
ucts  which  could  be  purchased  for  use 
as  refinery  fuel. 

Accordingly,  in  order  to  treat  all  re¬ 
finers  alike  with  respect  to  this  impor¬ 
tant  cost  item,  the  increased  cost  of  crude 
oil  is  consumed  as  fuel  in  the  refining 
process  will  not  be  allowed  as  an  in¬ 
creased  product  cost  that  can  be  passed 
through  under  the  refiner’s  cost  formula. 
Those  refiners  which  Included  this  item 
as  an  increased  product  cost  pass¬ 
through  in  the  past  will  be  required  to 
adjust  their  Increased  product  cost  re¬ 
coupment  accordingly.  If  there  are  any 
refiners  that  could  have  passed  the  in¬ 
creased  cost  of  crude  oil  consumed  as 
refinery  fuel  through  as  a  non-product 
cost  increase  by  the  prenotified  price 
Increase  procedure  now  provided  for  in 
the  regulations,  appropriate  adjustments 
will  be  made  by  FEA  on  a  case-by-case 
basis,  so  that  such  refiners  will  not  be 
placed  in  a  disadvantageous  position  in 
comparison  with  those  refiners  who  used 
the  prenotification  process  for  passing 
through  this  non-product  cost  increase. 

C.  Deletion  of  special  petrochemical 
feedstock  price  regulations.  Sections  212.- 
82(f)  (1)  (li)  and  212.93(b)(6)  provide 
special  price  rules  for  allocation  sales  of 
petrochemical  feedstocks.  In  light  of  the 
recent  amendment  to  the  allocation  reg¬ 
ulations  which  deleted  the  separate 
treatment  of  petrochemical  feedstocks 
in  Subpart  J  of  Part  211,  these  provisions 
are  no  longer  appropriate.  Therefore, 
FEA  proposes  that  they  be  deleted. 

Conclusion 

The  FEA  price  regulations  are  com¬ 
plex  and  interrelated.  Many  of  the  spe¬ 
cific  proposals  made  herein  affect  vari¬ 
ous  other  aspects  of  these  regulations. 
The  nature  and  extent  of  the  revisions 
being  proposed  in  this  notice  of  rule- 
making  are  quite  broad.  Accordingly,  to 
the  extent  that  parties  wish  to  comment 
in  this  proceeding  on  aspects  of  the  price 
regulations  which  have  not  specifically 


been  addressed  in  this  notice,  they  are  in¬ 
vited  to  do  so.  To  the  extent  that  addi¬ 
tional  significant  problems  are  raised  or 
proposals  made,  further  notices  of  pro¬ 
posed  rulemaking  may  be  issued.  Also, 
depending  on  the  nature  of  the  com¬ 
ments  received  in  this  proceeding,  certain 
proposals  in  this  notice  may  be  placed 
into  effect  more  quickly  than  others,  al¬ 
though  the  objective  is  to  have  all  these 
proposals  placed  into  effect  as  soon  as 
possible.  It  may  well  develop,  however, 
that  certain  proposals  will  evoke  com¬ 
ments  that  will  require  more  extensive 
analysis  than  others. 

Procedures  for  Written  Comments 
and  Public  Hearing 

Interested  persons  are  invited  to  par¬ 
ticipate  in  this  rulemaking  by  submitting 
data,  views  or  arguments  with  respect  to 
both  the  proposed  regulations  set  forth 
in  this  notice  and  the  Emergency  Amend¬ 
ment  to  the  Special  Propane  Rule  issued 
August  5, 1974,  to  Executive  Communica¬ 
tions,  Federal  Energy  Administration, 
Box  BA,  Washington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub¬ 
mitted  to  FEA  Executive  Communica¬ 
tions  with  the  designation  “Mandatory 
Petroleum  Price  Regulations."  Twenty- 
five  copies  should  be  submitted.  All  com¬ 
ments  received  by  September  27,  1974, 
«rtri  all  relevant  information,  will  be  con¬ 
sidered  by  the  Federal  Energy  Adminis¬ 
tration  before  final  action  is  taken  on 
the  proposed  regulations. 

Any  information  or  data  considered  by 
the  person  furnishing  it  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  The  FEA  reserves 
the  right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  it  according  to  its  determination. 
The  public  hearing  in  this  proceeding 
regarding  the  proposed  amendments  to 
the  mandatory  petroleum  price  regula¬ 
tions  issued  today,  will  be  held  beginning 
at  9:30  a.m„  on  September  30,  1974,  and 
will  be  continued  on  October  1,  1974,  at 
the  New  Post  Office  Building,  12th  and 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.,  in  order  to  receive  comments  from 
interested  persons  on  the  matters  set 
forth  herein. 

The  public  hearing  in  this  proceeding 
regarding  the  emergency  amendment  to 
the  special  propane  rule  issued  on  Au¬ 
gust  5,  1974,  will  be  held  beginning  at 
9:30  a.m.,  on  September  19, 1974,  and  will 
be  continued  on  September  30,  1974  and 
October  1,  1974,  at  the  New  Post  Office 
Building,  12th  and  Pennsylvania  Ave¬ 
nue,  NW.,  Washington,  D.C.,  in  order  to 
receive  comments  from  interested  per¬ 
sons  on  the  matters  set  forth  therein.  Al¬ 
though  the  hearing  on  September  19, 
1974,  is  specifically  Intended  to  afford  an 
opportunity  for  testimony  on  the  Au¬ 
gust  6,  1974  amendment  to  the  “special 
propane  rule,”  as  required  by  section  7(1) 
(1)  (C)  of  the  FEAA,  interested  parties 
are  encouraged  to  defer  their  testimony 
until  the  hearings  beginning  Septem¬ 
ber  30,  so  that  maximum  time  for  analy¬ 
sis  of  these  proposals  will  be  available. 


Any  person  who  has  an  interest  in  the 
August  5,  1974  “emergency  amendment 
to  the  special  propane  rule,"  or  who  is  a 
representative  of  a  group  or  class  of  per¬ 
sons  which  has  an  interest  in  the  “emer¬ 
gency  amendment,"  may  make  a  written 
request  for  an  opportunity  to  make  oral 
presentation.  Such  a  request  should  be 
directed  to  Executive  Communications, 
FEA,  and  must  be  received  before  4:30 
p.m.,  e.d.t.,  September  13,  1974.  Such  a 
request  may  be  hand  delivered  to  Room 
3309,  New  Post  Office  Building,  12th  and 
Pennsylvania  Avenue,  NW.,  Washington, 
D.C.,  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday.  The 
person  making  the  request  should  be  pre¬ 
pared  to  describe  the  Interest  concerned; 
if  appropriate,  to  state  why  he  is  a  prop¬ 
er  representative  of  a  group  or  class  of 
persons  which  has  such  an  Interest;  and 
to  give  a  concise  summary  of  the  pro¬ 
posed  oral  presentation  and  a  phone 
number  where  he  may  be  contacted 
through  September  16,  1974.  Each  per  ¬ 
son  selected  to  be  heard  will  be  so  notified 
by  the  FEA  before  4:30  p.m.,  e.d.t.,  Sep¬ 
tember  16,  1974,  and  must  submit  100 
copies  of  his  statements  to  Executive 
Communications,  FEA,  Room  3315,  New 
Po6t  Office  Building,  Washington,  D.C. 
20461,  before  4:30  p.m.,  e.d.t.,  on  the 
last  weekday  preceding  his  appearance. 

Any  person  who  has  an  Interest  in  the 
proposed  amendments  to  the  mandatory 
petroleum  price  regulations  issued  today, 
or  who  is  a  representative  of  a  group  or 
class  of  persons  which  has  an  Interest  in 
today’s  proposed  amendments,  may 
make  a  written  request  for  an  opportu¬ 
nity  to  make  oral  presentation.  Such  a 
request  should  be  directed  to  Executive 
Communications,  FEA,  and  must  be  re¬ 
ceived  before  4:30  pm.,  e.d.t.,  Septem¬ 
ber  23, 1974.  Such  a  request  may  be  hand 
delivered  to  Room  3309,  New  Post  Office 
Building,  12th  and  Pennsylvania  Ave¬ 
nue,  NW,  Washington,  D.C.,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  Mon¬ 
day  through  Friday.  The  person  making 
the  request  should  be  prepared  to  de¬ 
scribe  the  interest  concerned;  if  appro¬ 
priate,  to  state  why  he  is  a  proper  rep¬ 
resentative  of  a  group  or  class  of  persons 
which  has  such  an  Interest;  and  to  give 
a  concise  summary  of  the  proposed  oral 
presentation  and  a  phone  number  where 
he  may  be  contacted  through  Septem¬ 
ber  25,  1974.  Each  person  selected  to  be 
heard  will  be  so  notified  by  the  FEA  be¬ 
fore  4:30  p.m.,  e.d.t.,  September  25, 
1974  and  must  submit  100  copies  of  his 
statement  to  Executive  Communica¬ 
tions,  FEA,  Room  3315,  New  Post  Office 
Building,  Washington,  D.C.  20461,  before 
4:30  p.m.,  e.d.t.,  on  the  last  weekday  pre¬ 
ceding  his  appearance. 

The  FEA  reserves  the  right  to  select 
the  persons  to  be  heard  at  these  hear¬ 
ings,  to  schedule  their  respective  pres¬ 
entations  and  to  establish  the  proce¬ 
dures  governing  the  conduct  of  the 
hearings.  The  length  of  each  presenta¬ 
tion  may  be  limited,  based  on  the  num¬ 
ber  of  persons  requesting  to  be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not 
be  judicial  or  evidentiary-type  hearings. 
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Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  Any  decision 
made  by  the  FEA  with  respect  to  the  sub¬ 
ject  matter  of  the  hearings  will  be  based 
on  all  information  available  to  the  FEA. 
At  the  conclusion  of  all  initial  oral  state¬ 
ments,  each  person  who  has  made  an 
oral  statement  will  be  given  the  oppor¬ 
tunity,  if  he  so  desires,  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be  subject 
to  time  limitations. 

Any  interested  person  may  submit 
questions,  to  be  asked  of  any  person  mak¬ 
ing  a  statement  at  the  hearings,  to  Ex¬ 
ecutive  Communications,  FEA,  before 
4:30  p.m.,  e.d.t.,  September  18, 1974.  Any 
person  who  makes  an  oral  statement  and 
who  wishes  to  ask  a  question  at  the  hear¬ 
ings  may  submit  the  question,  in  writing, 
to  the  presiding  officer.  The  FEA  or  the 
presiding  officer,  if  the  question  is  sub¬ 
mitted  at  the  hearings,  will  determine 
whether  the  question  is  relevant,  and 
whether  time  limitations  permit  it  to  be 
presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the  hear¬ 
ings,  including  the  transcript,  will  be 
retained  by  the  FEA  and  made  available 
for  inspection  at  the  Public  Reference 
Facility  of  the  FEA,  Room  3130,  New 
Post  Office  Building,  12th  and  Pennsyl¬ 
vania  Avenue,  NW.,  Washington,  D.C., 
between  the  hours  of  8  a.m.  and  4:30 
pan.,  Monday  through  Friday.  Any  per¬ 
son  may  purchase  a  copy  of  the  tran¬ 
script  from  the  reporter. 

As  required  by  section  7(c)  (2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  Pub.  L.  93-275,  a  copy  of  this  no¬ 
tice  has  been  submitted  to  the  Admin¬ 
istrator  of  the  Environmental  Protection 
Agency  for  his  comments  concerning  the 
impact  of  this  proposal  on  the  quality 
of  the  environment.  The  Administrator 
had  no  comments  to  offer  in  this  regard. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159;  Federal  Energy  Admin¬ 
istration  Act  of  1974,  Pub.  L.  93-275;  E.O. 
11790,  39  FR  23185) 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Parts  210  and  212, 
Chapter  n  of  Title  10,  Code  of  Federal 
Regulations,  as  set  forth  below. 

Issued  in  Washington,  D.C.,  Septem¬ 
ber  6,  1974. 

Robert  E.  Montgomery,  Jr., 
General  Counsel, 
Federal  Energy  Administrator. 


PART  210 — GENERAL  ALLOCATION  AND 
PRICE  RULES 

1.  Section  210.31  is  revised  to  read  as 
follows: 

§  210.31  Scope. 

Price  adjustments  and  allocation  pro¬ 
visions  with  respect  to  items  and  trans¬ 


actions  set  forth  in  this  Subpart  are 
exempt  from  and  not  included  within 
the  coverage  of  this  Chapter. 


PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

§  212.3  [Deleted] 

2.  Section  212.3  is  deleted. 

§212.11  [Deleted] 

3.  Section  212.11  is  deleted. 

4.  Section  212.31  is  amended  to  delete 
the  definitions  of  "Manufacturing,” 
“Petrochemical  feedstock,”  “Prenotiflca- 
tion,”  “Product  line,”  “Service,”  “Service 
activities,”  “Service  Line,”  and  “Special 
products”  and  to  revise  the  definitions 
of  “Base  period,”  “Base  period  profit 
margin,”  “Profit  margin,”  and  "Refined 
petroleum  product”  to  read  as  follows: 

§  212.31  Definitions. 

*  *  *  •  • 

“Based  period”  means  any  two,  at  the 
option  of  the  firm  concerned,  of  the  firm’s 
fiscal  years  ending  after  August  15,  1968 
except  a  fiscal  year  for  which  compliance 
is  being  measured. 

“Base  period  profit  margin”  means 
with  respect  to  covered  products  the  ratio 
that  the  base  period  operating  income 
(net  sales  less  cost  of  goods  sold  and 
less  normal  and  generally  recurring  costs 
of  business  operations  including  interest 
expense  on  long  and  short  term  debt 
determined  before  nonoperating  items, 
extraordinary  items,  and  income  taxes) 
bears  to  the  base  period  net  sales  as  those 
net  sales  were  reported  on  the  firm’s  fi¬ 
nancial  statement,  or  its  financial  state¬ 
ment  as  restated  pursuant  to  Bubpart  J 
prepared  in  accordance  with  generally 
accepted  accounting  principles  consist¬ 
ently  applied.  For  purposes  of  computing 
a  base  period  profit  margin,  only  revenues 
and  costs  attributable  to  covered  prod¬ 
ucts  shall  be  included. 

“Profit  margin”  means  with  respect  to 
covered  products  the  ratio  that  operating 
income  (net  sales  less  cost  of  goods  sold 
and  less  normal  and  generally  recurring 
costs  of  business  operations,  interest  ex¬ 
pense  on  long  and  short  term  debt  deter¬ 
mined  before  nonoperating  items,  ex¬ 
traordinary  items,  and  income  taxes) 
bears  to  net  sales  as  reported  on  the 
firm’s  financial  statement  or  its  financial 
statement  as  restated  pursuant  to  Sub¬ 
part  J  prepared  in  accordance  with  gen¬ 
erally  accepted  accounting  principles 

consistently  applied.  For  purposes  of 
computing  a  profit  margin  only  revenues 
and  costs  of  items  and  sales  attributable 
to  covered  products  shall  be  Included. 

•  *  •  •  • 

“Refined  petroleum  product”  means 
gasoline  (including  natural  gasoline) , 
kerosene,  middle  distillates  (including 
Number  2  fuel  oil),  LPG,  refined  lubri¬ 
cating  oils,  or  diesel  fuel. 

•  •  •  •  • 

5.  Section  212.51  is  revised  to  read  as 
follows:  . 

§  212.51  General. 

Prices  charged  with  regard  to  the  items 
and  sales  described  in  this  subpart  are 


exempt  from  the  price  rules  prescribed 
in  this  part.  However,  revenues  received 
from  exempt  sales  of  covered  products 
are  included  in  a  firm's  annual  sales  or 
revenues,  as  defined  in  §  212.31  for  the 
purpose  of  computing  profit  margin. 

6.  Section  212.82  is  revised  to  read  as 
follows: 

§  212.82  Price  rule. 

(a)  Rule.  A  refiner  may  not  charge 
to  any  class  of  purchaser  a  price  for  a 
covered  product  in  excess  of  the  base 
price  of  that  covered  product  except  to 
the  extent  permitted  pursuant  to  the  pro¬ 
visions  of  paragraphs  (c)  through  (e)  of 
this  section. 

(b)  Base  price — (1)  General  rule.  The 
base  price  for  sales  of  an  item  by  a  re¬ 
finer  is  the  weighted  average  price  at 
which  the  item  was  lawfully  priced  in 
transactions  with  the  class  of  purchaser 
concerned  on  May  15, 1973,  plus  increased 
product  costs  Incurred  between  the 
month  of  measurement  and  the  month 
of  May  1973  and  measured  pursuant  to 
the  provisions  of  9  212.83.  In  computing 
the  base  price,  a  firm  may  not  exclude 
any  temporary  special  sale,  deal  or  al¬ 
lowance  in  effect  on  Mav  15,  1973. 

(2)  Benzene  and  toluene.  Notwith¬ 
standing  the  provisions  of  paragraph  (b) 
(1)  of  this  section,  the  base  price  for  sales 
of  benzene  and  toluene  by  a  refiner  is 
the  weighted  average  price  at  which  such 
an  item  was  lawfully  priced  in  trans¬ 
actions  with  the  class  of  purchaser  con¬ 
cerned  on  May  15.  1973,  plus  increased 
product  costs  incurred  between  the 
month  of  measurement  and  the  month 
of  May  1973.  and  measured  pursuant  to 
the  provisions  of  i  212.83,  plus  a  maxi¬ 
mum  of  $.337  per  gallon  for  benze,  and 
$.288  per  gallon  for  toluene. 

(3)  Naphtha-base  aviation  fuel.  For 
purposes  of  computing  the  base  price  of 
naphtha-base  aviation  fuel  pursuant  to 
this  paragraph,  naphtha-base  aviation 
fuel  and  kerosene-base  aviation  fuel  shall 
be  treated  as  a  single  item. 

(4)  Imputed  prices.  If  no  transaction 
occurred  with  respect  to  a  particular 
product  on  May  15, 1973,  the  most  recent 
day  preceding  May  15,  1973  when  a 
transaction  occurred  shall  be  used  for 
purposes  of  computing  the  base  price.  If 
a  refiner  first  offered  an  item  for  sale 
after  May  15,  1973  and  prior  to  the  ef¬ 
fective  date  of  this  paragraph,  the  first 
day  when  the  item  was  offered  for  sale 
shall  be  used  for  purposes  of  computing 
the  base  price. 

(c)  Allowable  price  in  excess  of  the 
base  price.  A  price  in  excess  of  the  base 
price  of  a  covered  product  may  be 
charged  only  to  recover  on  a  dollar-for- 
dollar  basis  increased  non-product  costs 
incurred  between  the  month  of  measure¬ 
ment  and  the  month  of  May  1973  and 
measured  pursuant  to  the  provisions  of 
S  212.87. 

(d)  Application  of  allowable  prices  in 
excess  of  base  price.  A  firm  which  charges 
an  allowable  price  in  excess  of  base  price 
shall  apply  the  Increased  non-product 
costs,  measured  pursuant  to  the  provi¬ 
sions  of  9  212.87,  as  provided  in  9  212.83. 
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(e)  Profit  margin  limitation — (1) 
Rule.  A  refiner  which  charges  a  price 
for  any  item  in  excess  of  the  base  price 
for  that  item  in  any  fiscal  year  may  not 
for  the  fiscal  year  in  which  the  price  in 
excess  of  the  base  price  is  charged,  ex¬ 
ceed  its  base  period  profit  margin  as  de¬ 
fined  in  §  212.31. 

(2)  Scope.  A  refiner  shall  compute  a 
single  profit  margin  for  all  of  its  activi¬ 
ties  with  respect  to  covered  products  as 
defined  in  §  212.31.  For  the  purposes  of 
this  section,  a  refiner  is  a  parent  and  its 
consolidated  entities  and  unconsolidated 
entities.  Any  refiner  which  has  been  au¬ 
thorized  to  adjust  its  base  period  profit 
margin  pursuant  to  an  exception  granted 
under  the  authority  of  the  Economic  Sta¬ 
bilization  Program  or  the  FEA  prior  to 
October  1,  1974  may  not  continue  to  cal¬ 
culate  its  base  period  profit  margin  pur¬ 
suant  to  that  exception. 

(f)  Certification.  Each  refiner  of  gas¬ 
oline  must,  with  respect  to  each  sale  of 
gasoline  other  than  a  retail  sale,  certify 
in  writing  to  the  purchaser  the  octane 
number,  as  defined  in  S  212.31,  of  the 
gasoline  sold. 

7.  Section  212.83  is  revised  to  read  as 
follows: 

§  212.83  Allocation  of  refiner's  in¬ 
creased  costs. 

(a)  Scope.  Except  as  provided  in  Sub¬ 
part  F  this  section  prescribes  the  re¬ 
quirements  governing  the  inclusion  of  a 
refiner’s  increased  product  costs  in  the 
computation  of  its  base  price  pursuant 
to  $  212.82(b)  and  its  inclusion  of  in¬ 
creased  non-product  costs  in  the  compu¬ 
tation  of  allowable  price  in  excess  of  the 
base  price  pursuant  to  5  212.82(c),  for 
covered  products. 

(b)  Definitions.  For  purposes  of  this 
section — “Cost  of  crude  petroleum” 
means: 

(1)  For  purposes  of  domestic  crude 
petroleum,  (i)  in  arms-length  transac¬ 
tions,  the  purchase  price  provided  that 
with  respect  to  sales  of  crude  petro¬ 
leum  subject  to  Part  212,  it  conforms 
With  the  requirements  of  that  Part; 
(ii)  in  a  transaction  between  affiliated 
entities,  the  posted  price  for  new  crude 
petroleum,  and  released  crude  petro¬ 
leum,  and  petroleum  produced  from 
stripper  wells  the  first  sale  of  which  is 
exempt  pursuant  to  $  212.54  and  the 
posted  price  for  old  crude  petroleum.  If 
there  is  no  posted  price  in  a  particular 
field,  the  related  price  for  that  grade  of 
new  domestic  crude  petroleum,  released 
crude  petroleum,  petroleum  produced 
from  stripper  wells,  and  old  crude  petro¬ 
leum  which  is  most  similar  in  kind  and 
quality  at  the  nearest  field  for  which  the 
price  is  posted.  Cost  of  crude  petroleum 
also  includes  the  cost  of  unfinished  oils 
and  natural  gas  liquids  which  are  used 
in  refining  and  are  further  refined,  and 
which  are  covered  products.  The  co6t  of 
domestic  crude  petroleum,  unfinished 
oils  and  natural  gas  liquids  Includes 
transportation  costs. 

(2)  For  purposes  of  Imported  crude 
petroleum,  the  landed  cost. 

“Cost  of  petroleum  product”  means 
(1)  For  purposes  of  domestic  petroleum 


products  other  than  crude  petroleum,  the 
purchase  price  including  transportation 
costs.  (2)  For  purposes  of  imported  pe¬ 
troleum  products  other  than  crude  pe¬ 
troleum,  the  landed  cost. 

“Firm”  means  a  parent  and  the  con¬ 
solidated  and  unconsolidated  entities  (if 
any)  which  it  directly  or  indirectly  con¬ 
trols. 

“Increased  non-product  costs”  means 
non-product  cost  increases  measured 
pursuant  to  the  provisions  of  5  212.87. 

“Increased  product  costs”  means  the 
siun  of  (1)  the  difference  between  the 
total  cost  of  crude  petroleum  during  the 
month  of  measurement  and  the  total 
cost  of  crude  petroleum  during  the 
month  of  May,  1973  plus  (2)  the  differ¬ 
ence  between  the  total  costs  of  petro¬ 
leum  product  during  the  month  of 
measurement  and  the  total  cost  of  pe¬ 
troleum  product  during  the  month  of 
May,  1973.  If  a  particular  petroleum 
product  was  neither  purchased  nor 
landed  during  the  month  of  May  1973, 
the  cost  of  that  petroleum  product  in 
May  1973  shall  be  imputed  to  be  the 
lowest  price  at  or  above  which  at  least 
10  percent  of  that  product  was  priced 
by  the  refiner  in  transactions  during 
the  month  of  May  1973. 

“Landed  cost”  means:  (1)  For  pur¬ 
poses  of  complete  arms-length  trans¬ 
actions,  the  purchase  price  at  the  point 
of  origin  plus  the  actual  transporta¬ 
tion  cost.  (2)  For  purposes  of  products 
purchased  in  arms-length  transactions 
and  shipped  pursuant  to  a  transaction 
between  affiliated  entities,  the  purchase 
price  at  the  point  of  origin  plus  the 
transportation  cost  computed  by  use  of 
the  accounting  procedures  generally  ac¬ 
cepted  and  consistently  and  historically 
applied  by  the  firm  concerned.  (3)  For 
purposes  of  products  purchased  in  a 
transaction  between  affiliated  entitles 
and  shipped  pursuant  to  an  arms-length 
transaction,  the  cost  of  the  product 
computed  by  use  of  the  customary  ac¬ 
counting  procedures  generally  ac¬ 
cepted  and  consistently  and  historically 
applied  by  the  firm  concerned  plus  the 
actual  transportation  cost.  (4)  For  pur¬ 
poses  of  products  purchased  and  shipped 
pursuant  to  a  transaction  between  affili¬ 
ated  entities,  the  costs  of  the  product 
and  the  transportation  both  computed 
by  use  of  the  customary  accounting  pro¬ 
cedures  generally  accepted  and  consist¬ 
ently  and  historically  applied  by  the 
firm  concerned. 

"Transaction  between  affiliated  enti¬ 
ties”  means  all  transactions  between 
entities  which  are  part  of  the  same  firm 
and  transactions  with  entities  in  which 
the  firm  has  a  beneficial  interest  to  the 
extent  of  entitlement  of  covered  product 
by  reason  of  the  beneficial  Interest. 

(c)  Allocation  of  increased  costs — (1) 
General  rule — (i)  Increased  product 
costs.  In  computing  base  prices  for  a 
covered  product,  a  refiner  may  increase 
its  May  15,  1973  selling  price  to  each 
class  of  purchaser  each  month  beginning 
with  November  1973  by  an  amount  to 
reflect  the  increased  product  costs  attrib¬ 
utable  to  sales  of  covered  products  using 
the  differential  between  the  month  of 


measurement  and  the  month  of  May, 
1973,  provided  that  the  amount  of  in¬ 
creased  costs  used  in  computing  a  base 
price  is  calculated  by  use  of  the  general 
formula  set  forth  in  paragraph  (c)  (3)  of 
this  section  and  provided  that  the 
amount  of  increased  product  costs  in¬ 
cluded  in  computing  base  prices  of  a 
particular  covered  product  must  be 
equally  applied  to  each  class  of  pur¬ 
chaser.  In  apportioning  any  amount  of 
increased  product  costs  to  covered  prod¬ 
ucts,  a  refiner  may  apportion  the  total 
amount  of  increased  product  costs  to  a 
particular  covered  product  in  whatever 
amount  it  deems  appropriate. 

(ii)  Increased  non-product  costs.  In 
computing  allowable  prices  in  excess  of 
base  prices  for  a  covered  product,  a  re¬ 
finer  may  increase  its  price  above  base 
price  to  each  class  of  purchaser  each 
month  beginning  with  October  1974  by 
an  amount  to  reflect  the  increased  non¬ 
product  costs  attributable  to  sales  of  cov¬ 
ered  products  in  the  month  of  measure¬ 
ment,  using  the  differential  between  the 
month  of  measurement  and  the  month 
of  May,  1973,  provided  that  the  amount 
of  increased  non-product  costs  used  in 
computing  an  allowable  price  above  base 
price  is  calculated  pursuant  to  §  212.87 
and  provided  that  the  amount  of  in¬ 
creased  non-product  costs  included  in 
computing  allowable  prices  above  base 
price  of  a  particular  covered  product 
must  be  equally  applied  to  each  class  of 
purchaser.  In  apportioning  any  amount 
of  increased  non-product  costs  to  covered 
products,  a  refiner  may  apportion  the 
total  amount  of  increased  non-product 
costs  to  a  particular  covered  product  in 
whatever  amount  it  deems  appropriate. 

(iii)  Exceptions  to  equal  application 
rule.  Notwithstanding  the  provisions  of 
paragraphs  <c)  (1)  (i)  and  (ii)  above,  a 
refiner  may  comply  with  the  provisions 
of  this  pargaraph  by  applying  increased 
costs  equally  among  classes  of  purchaser 
within  recognized  marketing  areas,  and 
need  not  apply  increased  costs  equally 
among  classes  of  purchaser  in  different 
marketing  areas,  provided  that  the  larg¬ 
est  amount  of  increased  product  cost  ap¬ 
plied  to  the  May  15. 1973  selling  price  of 
any  product  in  any  marketing  area  shall 
not  exceed  by  more  than  10  percent  the 
amount  of  Increased  product  cost  applied 
to  the  May  15.  1973  selling  price  of  that 
product  in  any  other  marketing  area: 
and,  further,  a  refiner  may  comply  with 
the  provisions  of  this  paragraph  within 
any  particular  marketing  area  by  ap¬ 
plying  unequal  amounts  of  increased 
costs  among  classes  of  purchaser  of  a 
product,  provided  that  no  greater 
amount  of  increased  cost  is  applied  to  the 
May  15,  1973  selling  price  of  any  product 
in  sales  to  any  class  of  purchaser  which 
includes  an  Independent  marketer  as 
defined  in  §  211.51  of  this  Chapter,  than 
is  applied  to  the  May  15,  1973  selling 
price  of  that  product  in  sales  to  all  other 
classes  of  purchaser  in  that  marketing 
area. 

(2)  Special  propane  rule.  Notwith¬ 
standing  the  provisions  of  paragraph 

(c)  (1)  of  this  section  and  paragraph  (d) 
of  this  section,  a  refiner  in  computing 
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base  prices  for  propane  for  the  seven 
month  period  of  August  1,  1974,  through 
February  28,  1974: 

(i)  May  not  apportion  to  propane  a 
greater  percentage  of  increased  cost  of 
crude  petroleum  purchased  or  landed  in 
the  seven  month  period  of  July  1,  1974, 
through  January  31,  1975,  than  the  per¬ 
centage  that  the  volume  of  propane  pro¬ 
duced  by  the  refiner  from  crude  petro¬ 
leum  and  sold  during  the  seven  month 
period  of  August  1,  1974,  thorugh  Feb¬ 
ruary  28,  1975,  is  to  the  total  volume  of 
all  products  produced  by  it  from  crude 
petroleum  (including  other  than  covered 
products)  and  sold  by  it  during  the  sa»»* 
seven  month  period; 

(ii)  May  apportion  to  propane  a  per¬ 
centage  of  the  increased  cost  of  natural 
gas  liquids  purchased  or  landed  in  the 
seven  month  period  of  July  1,  1974, 
through  January  31,  1975,  which  is  not 
more  than  the  percentage  that  the  vol¬ 
ume  of  propane  recoverable  from  such 
natural  gas  liquids  is  to  the  total  volume 
of  such  natural  gas  liquids,  and  may  ap¬ 
portion  to  propane  the  increased  cost 
of  propane  purchased  or  landed  in  the 
seven  month  period  of  July  1,  1974, 
through  January  31, 1975.  Notwithstand¬ 
ing  $  212.83(b) ,  for  purposes  of  this  spe¬ 
cial  propane  rule,  cost  of  crude  petro¬ 
leum  shall  not  Include  the  cost  of  unfin¬ 
ished  oils  or  natural  gas  liquids;  and 

(lii)  May  not  apportion  to  propane  any 
Increased  product  costs  incurred  prior 
to  July  1, 1974,  and  not  recovered  through 
July  31, 1974. 

(3)  General  formula. 

D'  =  Al  G'4  L'4  M‘ 

Where: 

f)*=The  total  dollar  amount  a  refiner  may 
apportion  in  the  period  "u”  (the  cur¬ 
rent  month)  to  covered  products  in 
whatever  amounts  it  deems  appro¬ 
priate  to  each  particular  covered  prod¬ 
ucts,  provided  that  the  total  dollar 
amount  is  reduced  by  an  amount  equal 
to  the  total  number  of  gallons  of 
benzene  and  toluene  sold  by  the  re¬ 
finer  dining  the  month  of  May  1973 
multiplied  by  $.20  and  further  multi¬ 
plied  by  an  amount  equal  to  the  total 
number  of  barrels  of  refinery  input  to 
crude  oil  distillation  units  processed 
during  the  month  of  measurement  and 
measured  in  accordance  with  Bureau 
of  Mines  form  6-130O-M  divided  by  the 
total  number  of  such  barrels  processed 
during  the  month  of  May  1973. 


Which  is  the  total  increased  cost  of  crude 
petroleum  purchased  or  landed  in  the 
period  “t”  (the  month  of  measurement) . 
Where: 

B^The  total  number  of  barrels  of  refinery 
input  to  crude  oil  distillation  units 
processed  during  the  month  of  meas¬ 
urement  and  measured  in  accordance 
with  Bureau  of  Mines  form  6-1300-M. 
Q*  —The  total  quantity  or  volume  of  crude 
petroleum  purchased  In  the  period  “t” 
(the  month  of  measurement) .  For  Im¬ 
ported  crude  petroleum,  the  quantity 
or  volume  landed  in  the  period  "t” 
(the  month  of  measurement). 


<?°=The  total  quantity  or  volume  of  crude 
petroleum  purchased  In  the  period  “o’* 
(the  month  of  May  1973).  For  Im¬ 
ported  crude  petroleum,  the  quantity 
or  volume  landed  In. 

C° = The  total  cos t  of  crude  petroleum  pur¬ 
chased  or  landed  in  the  period  “o”  (the 
month  of  May  1973) . 

C '  —  The  total  cost  of  crude  petroleum  pur¬ 
chased  or  landed  in  the  period  “t”  (the 
month  of  measurement) . 

V”  =  The  total  volume  of  all  products  refined 
by  the  refiner  from  crude  petroleum. 
Including  other  than  covered  products 
sold  in  the  period  “n”  (the  consecutive 
three-month  period  of  the  preceding 
year  such  that  the  middle  month  of 
the  period  corresponds  to  the  current 
month  “u”) . 

jr  =  The  total  volume  of  all  covered  products 
refined  by  the  refiner  from  crude  pe¬ 
troleum,  sold  in  the  period  “n”  (the 
consecutive  three -month  period  of  the 
preceding  year  such  that  the  middle 
month  of  the  period  corresponds  to  the 
current  month  “u”) . 

B 1  =  The  sum  of  Bj*  calculated  for  each 
specific  covered  product.  The  formula 
for  the  Increased  costs  of  all  covered 
products  purchased  or  landed  shall  be 
computed  separately  for  each  covered 
product,  and  the  sum  of  the  amounts 
so  computed  shall  be  used  in  the 
general  formula. 

Where . 

B,1=c1,-c1o-Yl(q1*-g1") 

Which  is  the  total  increased  cost  of  a 
specific  covered  product  of  the  type  “i” 
purchased  or  landed  in  the  period  “t” 
(the  month  of  measurement) . 

Where: 

Cj°=The  total  cost  of  a  covered  product  or 
products  of  the  type  purchased 
in  the  period  “o”  (the  month  of  May 
1973) .  For  imported  products,  the  oost 
of  products  of  the  type  “i"  landed  in 
the  period  “o”  (the  month  of  May 
1973). 

cj*  —  The  total  cost  of  a  covered  product  or 
products  of  the  type  V  purchased  in 
the  period  “t”  (the  month  of  measure¬ 
ment)  .  For  imported  products,  the 
cost  of  products  of  the  type  "I”  landed 
in  the  period  “t”  (the  month  of 
measurement) . 

9^= The  total  quantity  or  volume  of  a 
covered  product  or  products  of  the 
type  “i”  purchased  in  the  period  “o” 
(the  month  of  May  1973).  For  im¬ 
ported  products  of  the  type  “i”,  the 
total  quantity  or  volume  landed  in  the 
period  “o’*  (the  month  of  May  1973). 

9^=  The  total  quantity  or  volume  of  a 
covered  product  or  products  of  the 
type  “i”  purchased  in  the  period  “t” 
(the  month  of  measurement) .  For  im¬ 
ported  products  of  the  type  *T\  the 
total  quantity  or  volume  landed  in  the 
period  “t”  (the  month  of  measure¬ 
ment)  . 

Fj^The  lowest  price  at  or  above  which  at 
least  10  percent  of  the  product  or 
products  of  type  “i”  were  priced  in 
transactions  during  the  month  of  May 
1973  or,  if  none  occurred  in  that 
month,  in  the  month  next  preoeding 
May  1973  in  which  such  transactions 
occurred. 

Alternatively,  the  cost  of  the  product 
or  products  concerned  during  the 
month  of  May  1973  may  be  used  if 
computed  by  use  of  accounting  pro¬ 
cedures  generally  accepted  and  con¬ 
sistently  and  historically  applied  by 


the  firm  concerned  and  provided  that 
the  FEA  has  approved  in  writing  of  the 
cost  figures  used. 

increased  costa  of  covered  products  to 
the  period  “t”  (the  month  of  meas¬ 
urement)  not  recovered  in  sales  of 
products  through  the  period  “t”,  that 
have  been  carried  forward  pursuant 
to  paragraph  (d)  of  this  section;  or 
(ii)  the  total  dollar  amount  by  which 
Increased  costs  of  covered  products 
to  the  period  “t”  (the  month  of 
measurement)  have  been  overrecov¬ 
ered  in  sales  of  product  through  the 
period  “t,”  that  must  be  subtracted 
pursuant  to  paragraph  (d)  of  this  sec¬ 
tion.  Provided,  however,  That  the  total 
dollar  amount  which  may  be  applied 
pursuant  to  this  “G”  factor  of  the  for¬ 
mula  to  prices  in  a  single  month,  be¬ 
ginning  with  November  1974,  shall  not 
exceed  25  percent  of  the  total  dollar 
amount  calculated  pursuant  to  para¬ 
graph  (d)  of  this  section  as  the  total 
amount  of  unrecouped  increased  costs 
through  the  month  of  October  1974, 
and  provided  further  that  the  total 
dollar  amount  of  increased  product 
cost  calculated  pursuant  to  $  212.88(e) 
prior  to  June  1, 1974,  shall  be  deducted 
from  the  total  dollar  amount  of  un¬ 
recouped  increased  costs. 

Z^—The  total  dollar  amount  of  non-product 
costs  attributable  to  includable 
amount  of  commissions  Incurred  dur¬ 
ing  the  period  “t”  (the  month  of 
measurement)  beginning  with  June 
1974  with  respect  to  sales  through 
consignee-agents  of  covered  products. 
The  Includable  amount  of  commission 
incurred  with  respect  to  each  item 
sold  through  each  consignee -agent  is 
the  dollar  amount  per  unit  of  volume 
by  which  the  commission  in  the  period 
“t”  (the  month  of  measurement)  ex¬ 
ceeds  the  commission  in  effect  on 
May  15,  1973,  provided  that  the  in¬ 
cludable  amount  shall  be  an  amount 
reasonably  intended  to  cover  Increased 
non-product  costs  of  the  consignee- 
agent,  and  that  it  shall  not  exceed 
the  amount  of  the  non-product  cost 
price  increase  that  would  be  permitted 
if  the  consignee-agent  took  title  to  the 
product  it  distributes  and  were  a 
seller  subject  to  { 212.93(b)  of  this 
part. 

M'=The  total  dollar  amount  of  increased 
non-product  costs  in  the  period  “t” 
(the  month  of  measurement)  meas¬ 
ured  pursuant  to  the  provisions  of 
I  212.87. 

The  time  period  for  measurement  is 
referenced  in  the  superscript;  where: 
»=The  consecutive  three-month  period  of 
the  preceding  year  Buch  that  the  mid¬ 
dle  month  of  the  period  corresponds 
to  the  current  month. 
o=The  month  of  May  1973. 
t=The  month  of  measurement.  (The  month 
of  measurement  is  the  month  preced¬ 
ing  the  current  month.) 
u=The  current  month.  Quantities  calculated 
for  the  current  month  wUl  be  esti¬ 
mates  which  should  be  based  on  the 
best  avaUable  data. 

The  subscript  “i”  references  a  specific 
type  of  covered  product. 

(d)  Carryover  of  costs.  (1)  If,  in  any 
month  beginning  with  October  1973,  and 
ending  with  September  1974,  a  firm 
charges  prices  for  covered  products 
which  result  in  the  recoupment  of  more 
or  less  total  revenues  than  the  entire 
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amount  of  Increased  product  costs  cal¬ 
culated  pursuant  to  the  general  formula 
and  allowable  under  paragraph  (c)  (1) 
Cii)  of  this  section,  the  excess  revenues 
recouped  must  be  subtracted  from  the 
May  15,  1973  selling  prices  and  the 
amount  of  increased  product  costs  not 
recouped  may  be  added  to  May  15,  1973 
selling  prices  to  compute  base  prices  for 
covered  products  in  the  subsequent 
month  provided  that  the  amount  of  the 
increased  product  cost  not  recouped  and 
included  in  computing  the  base  prices 
of  a  particular  covered  product  must  be 
equally  applied  to  each  class  of  pur¬ 
chaser. 

(2)  If,  in  any  month  beginning  with 
October  1974,  a  firm  charges  prices  for 
covered  products  which  result  in  the 
recoupment  of  more  total  revenues  than 
the  entire  amount  of  increased  product 
costs  calculated  pursuant  to  the  general 
formula  and  allowable  wider  paragraph 
(c)(1)  (ii)  of  this  section,  the  excess 
revenues  recouped  must  be  subtracted 
from  the  May  15,  1973  selling  prices  to 
compute  base  prices  for  covered  products 
in  the  subsequent  month.  If,  in  any 
month  beginning  with  October  1974,  a 
firm'  charges  prices  for  covered  products 
which  result  in  the  recoupment  of  less 
total  revenues  than  the  amount  of  in¬ 
creased  product  costs  calculated  pursuant 
to  the  general  formula,  only  the  amount 
of  increased  product  costs  not  recouped 
because  of  lesser  sales  volumes  than  were 
estimated  for  the  current  month  may 
be  added  to  May  15,  1973  selling  prices 
to  compute  prices  for  covered  products  in 
the  subsequent  month. 

>  (e)  Affiliated  entities.  For  purposes  of 
this  section,  transactions  between  affili¬ 
ated  entities  may  be  used  to  calculate 
Increased  product  costs.  Whenever  a 
firm  uses  a  landed  cost  which  is  com¬ 
puted  by  use  of  its  customary  accounting 
procedures,  the  FEA  may  allocate  such 
costs  between  the  affiliated  entitles  if  it 
determines  that  such  allocation  is  neces¬ 
sary  to  reflect  the  actual  costs  of  these 
entitles  or  the  FEA  may  disallow  any 
costs  which  it  determines  to  be  in  excess 
of  the  proper  measurement  of  costs. 

8.  S  212.87  is  added  to  read  as  follows: 

§  212.87  Increased  non-product  costs. 

(a)  Scope.  This  section  prescribes  the 
computation  of  a  refiner’s  increased  non¬ 
product  costs  which  may  be  included  in 
the  general  formula  used  to  calculate 
Increased  costs  in  S  212.83(c)  (3)  and 
used  to  justify  a  price  in  excess  of  a  base 
price  pursuant  to  8  211.82(c) . 

(b)  General  definition.  Increased  non¬ 
product  costs  are,  for  each  month  of 
measurement,  the  sum  of  the  recoverable 
refinery  fuel  cost  increase,  the  recover¬ 
able  labor  cost  increase,  the  recoverable 
additive  cost  increase,  and  the  recover¬ 
able  marketing  cost  increase  for  that 
month. 

(1)  Recoverable  refinery  fuel  cost.  Re¬ 
coverable  refinery  fuel  cost  Increase  is 
the  base  refinery  fuel  usage  (in  supply 
units)  multiplied  by  the  throughput  for 
the  month  of  measurement,  and  multi¬ 
plied  by  the  amount  which  represents 


the  difference  between  the  average  re¬ 
finery  fuel  cost  rate  in  the  month  of 
measurement  and  the  average  refinery 
fuel  cost  rate  in  the  month  of  May,  1973, 
where: 

“Average  refinery  fuel  cost  rate” 
means  the  weighted  average  rate  of  re¬ 
finery  fuel  cost  per  unit  of  energy  (such 
as  dollar  per  million  British  Thermal 
Units  (B.T.U.) )  used  in  the  refinery 
process.  If  the  calculation  of  refinery 
fuel  costs  is  not  feasible  in  energy  units, 
a  refiner  may  substitute  a  method  that 
is  more  reasonably  consistent  with  the 
data  available.  In  such  cases,  however, 
the  refiner  must  prepare  a  schedule 
justifying  the  alternative  method  of  cal¬ 
culation  and  explaining  why  the  results 
represent  the  average  refinery  fuel  cost 
rate; 

“Base  refinery  fuel  usage”  means  the 
amount  of  refinery  fuel,  in  wilts  of 
energy  (e.g.,  million  B.T.U.’s)  used  per 
barrel  of  refinery  throughput  during  the 
month  of  May  1973.  If  the  calculation  of 
refinery  fuel  costs  is  not  feasible  in 
energy  units,  the  refiner  may  substitute 
a  method  that  is  more  reasonably  con¬ 
sistent  with  the  data  available.  In  such 
cases,  however,  the  refiner  must  prepare 
a  schedule  justifying  the  alternative 
method  of  calculation  and  explaining 
why  the  results  represent  the  base  re¬ 
finery  fuel  usages;  and 

“Throughput”  means  the  volume  of 
crude  petroleum,  unfinished  oils,  and 
natural  gas  liquids  refined  during  the 
time  period  specified. 

(2)  Recoverable  labor  cost  increase. 
Recoverable  labor  cost  Increase  is  the 
base  labor  cost  multiplied  by  an  amount 
which  represents  the  difference  between 
the  average  labor  rate  in  the  month  of 
measurement  and  the  average  labor  rate 
in  the  month  of  May  1973,  and  multiplied 
by  a  productivity  offset  of  0.934  where: 

“Average  labor  rate”  means  the 
weighted  average  direct  and  indirect  re¬ 
muneration  or  Inducement  for  personal 
services  which  are  reasonably  subject  to 
valuation  (in  dollars  per  man-hours)  for 
those  personnel  employed  at  the  refinery 
or  those  personnel  directly  involved  with 
refinery  operations.  To  substantiate  the 
labor  rate  increase,  a  supporting  docu¬ 
ment  must  be  prepared  which  summa¬ 
rizes  the  personnel  considered  in  the  cal¬ 
culation  and  the  date  of  their  rate 
Increases.  Calculation  of  the  average 
labor  rate  must  be  based  on  the  historical 
accounting  practices  employed  by  the  re¬ 
finer;  and 

“Base  labor  cost”  means  the  cost  of 
refinery  labor  incurred  during  May  1973 
calculated  in  accordance  with  the  pro¬ 
cedures  and  personnel  used  in  determin¬ 
ing  the  average  labor  rate. 

(3)  Recoverable  additive  cost  increase. 
Recoverable  additive  cost  increase  is  the 
month  of  measurement  additive  usage 
(in  supply  units)  multiplied  by  the 
amount  which  represents  the  difference 
between  the  average  additive  cost  rate 
in  the  month  of  measurement  and  the 
average  additive  cost  rate  in  May  1973, 
where: 


“Additive”  means  those  materials  and 
compounds  Including  catalysts,  which 
are  not  covered  products,  and  are  added 
or  blended  to  the  crude  petroleum  dur¬ 
ing  the  refining  process; 

“Month  of  measurement  additive  us¬ 
age”  means  the  amount  of  additive  used 
in  the  refining  process  per  barrel  of 
throughput  dining  the  month  of  meas¬ 
urement  measured  in  units  per  barrel  of 
throughput  (e.g.,  lbs/bbl)  and  weighted 
by  the  volume  of  the  type  of  additive 
used;  and 

“Average  additive  cost  rate”  means 
the  weighted  average  unit  cost  of  the 
additives  used  in  the  refining  process 
(e.g.,  dollars/lb).  Such  unit  cost  cal¬ 
culation  must  employ  the  same  units  as 
employed  in  the  calculation  of  the 
“Month  of  measurement  additive  usage.” 

(4)  Recoverable  marketing  cost  in¬ 
crease \  Recoverable  marketing  cost  in¬ 
crease  is  the  difference  between  the  cost 
of  marketing  covered  products  in  the 
month  of  measurement  and  the  cost  of 
marketing  covered  products  in  May  1973, 
provided,  however,  that  the  amount  of 
recoverable  marketing  cost  which  may 
be  applied  to  prices  charged  for  covered 
products  is  limited  to  the  extent  that 
such  costs: 

(i)  Allow  an  Increase  in  the  prices  of 
diesel  fuel  above  the  prices  otherwise 
permitted  to  be  charged  for  such  prod¬ 
ucts  pursuant  to  the  provisions  of  this 
part  by  an  amount  not  in  excess  of  one 
cent  per  gallon  with  respect  to  retail 
sales  and  one  half  cent  per  gallon  with 
respect  to  all  other  sales;  and 
.  (ii)  Allow  an  increase  in  the  price  of 
gasoline  above  the  prices  otherwise  per¬ 
mitted  to  be  charged  for  gasoline  pursu¬ 
ant  to  the  provisions  of  this  part,  includ¬ 
ing  paragraph  (b)  (4)  (1)  of  this  section 
by  an  amount  not  in  excess  of  two  cents 
per  gallon  with  respect  to  retail  sales; 
and 

(iil)  Allow  an  increase  in  the  prices 
of  gasoline  above  the  prices  otherwise 
permitted  to  be  charged  for  such  prod¬ 
ucts  pursuant  to  the  provisions  of  this 
part  Including  paragraph  (b)(4)(l)  of 
this  section  by  an  amount  not  in  excess 
of  one-quarter  cent  per  gallon  with  re¬ 
spect  to  all  sales  other  than  retail  sales; 
and 

(iv)  Allow  an  Increase  in  the  prices  of 
middle  distillates  above  the  prices  other¬ 
wise  permitted  to  be  charged  for  such 
products  pursuant  to  the  provisions  of 
this  part  including  paragraph  (b)  (4)  (i) 
of  this  section  by  an  amount  not  in  ex¬ 
cess  of  one  cent  per  gallon  with  respect 
to  retail  sales  and  not  in  excess  of  one- 
quarter  cent  per  gallon  with  respect  to 
all  other  sales;  and 

(v)  Allow  an  increase  in  the  prices  of 
propane  above  the  prices  otherwise  per¬ 
mitted  to  be  charged  for  such  products 
pursuant  to  the  provisions  of  paragraph 
(b)  (4)  of  this  section  by  an  amount  not 
in  excess  of  one  cent  per  gallon  with  re¬ 
spect  to  retail  sales  and  one-half  cent 
per  gallon  with  respect  to  an  other  sales, 
and  where: 
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“Cost  of  marketing  covered  products” 
means  the  costs  attributable  to  market¬ 
ing  operations  with  respect  to  covered 
products  under  the  customary  account¬ 
ing  procedures  generally  accepted  and 
historically  and  consistently  applied  by 
the  firm  concerned.  A  refiner  must  pre¬ 
pare  a  schedule  itemizing  the  principal 
costs  included  in  this  category  and  de¬ 
scribing  the  accounting  procedures  by 
which  they  are  calculated. 

9.  Section  212.93  is  amended  to  delete 
paragraphs  (b)(6)  and  (c)(2),  to  re¬ 
designate  paragraph  (c)(1)  as  para¬ 
graph  (c),  to  delete  the  words  "special 
products”  in  paragraph  (b)  (1)  and  to 
substitute  therefor  the  words  "gasoline. 
No.  2  heating  oil  and  No.  2-D  diesel 
fuel,”  and  to  revise  paragraphs  (b)  (1) 
(iv) ,  (c)  and  (e)  to  read  as  follows: 

§  212.93  Price  rale. 

i  t  t  •  • 

(b)  *  *  • 

(1)  •  *  * 

(iv)  A  seller  may  adjust  its  selling 
price  for  an  item  at  any  time  to  an 
amount  that  is  equal  to  or  less  than  the 
selling  price  permitted  under  this  Sub¬ 
part. 

*  •  *  •  * 

(c)  A  seller  which  charges  a  price  for 
a  covered  product  which  exceeds  the 
weighted  average  price  at  which  the 
product  was  lawfully  priced  by  the  sel¬ 
ler  in  transactions  on  May  15,  1973  must 
decrease  the  price  of  that  product  when¬ 
ever  the  costs  of  that  product  decrease. 

•  •  *  *  • 

(e)  The  dollar  amount  of  increased 
cost  not  recouped  which  a  seller  has  cal¬ 
culated  as  of  September  30,  1974  pur¬ 
suant  to  the  provision  of  $  212.93(e), 
as  in  effect  until  September  30,  1974, 
may  be  applied  pursuant  to  the  provi¬ 
sions  of  this  paragraph  to  prices  charged 
by  that  seller,  provided  that  not  more 
than  20  percent  of  the  total  amount  cal¬ 
culated  under  this  paragraph  may  be  re¬ 
couped  in  a  single  month,  and  provided 
further,  that  beginning  October  1,  1974, 
no  unrecouped  increased  costs  may  be 
carried  forward  for  recovery  in  subse¬ 
quent  time  periods. 

§§212.121,  212.122,  212.123,  212.124, 
212.125  [Deleted] 

10.  Sections  212.121,  212.122,  212.123, 
212.124,  and  212.125  are  deleted. 

11.  A  new  Subpart  K  is  added  to  Part 
212  to  read  as  follows: 

Subpart  K — Natural  Gas  Liquids 

See 

1 312.141  Applicability, 
i  212.142  Definitions. 

S  212.143  First  sale  price  rule. 

$  212.144  Application  of  Increased  costs. 

I  212.145  Increased  product  cost, 
i  212.146  Increased  non-product  cost. 

§  212.141  Applicability. 

This  subpart  applies  to  the  first  sale 
of  natural  gas  liquids  by  a  producer  or 
royalty  owner,  and  to  all  sales,  including 
any  first  sale,  by  a  gas  plant  operator. 
All  other  sales  of  natural  gas  liquids  are 
subject  to  the  price  regulations  of  Sub¬ 
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parts  E  and  F  of  this  Part.  This  subpart 
does  not  apply  to  sales  of  ethane  except 
to  the  extent  that  it  is  sold  as  an  un¬ 
fractionated  natural  gas  liquid. 

§  212.142  Definitions. 

For  purposes  of  this  Subpart: 

"First  sale”  means,  with  respect  to  nat¬ 
ural  gas  liquids,  the  first  transfer  for 
value  to  a  class  of  purchaser  by  the 
producer,  royalty  owner,  or  gas  plant  op¬ 
erator  for  which  the  seller  receives  a 
price  per  unit  of  volume  with  respect  to 
natural  gas  liquids. 

"Natural  gas  liquids”  means  ethane, 
butane  (iso-butane  and  normal  butane) , 
propane  and  natural  gasoline,  whether 
fractionated  or  unfractionated. 

"Raw  stream”  means  unfractionated 
natural  gas  liquids. 

“Gas  plant”  means  a  facility  in  which 
the  raw  stream  is  separated  from  nat¬ 
ural  gas,  or  in  which  the  raw  stream  is 
fractionated  into  its  component  prod¬ 
ucts,  or  both. 

"Gas  plant  operator”  means  a  firm 
with  an  ownership  interest  in  a  gas 
plant. 

"Increased  product  costs”  means  in¬ 
creased  raw  stream  costs  and  Increased 
natural  gas  shrinkage  costs  incurred  with 
respect  to  the  production  of  natural  gas 
liquids,  measured  pursuant  to  the  pro¬ 
visions  of  $  212,145. 

"Increased  non-product  costs”  means 
Increased  cost  of  labor,  fuel  and  utili¬ 
ties,  and  chemical  and  other  process¬ 
ing  supplies  Incurred  with  respect  to  the 
processing  of  natural  gas  liquids,  meas¬ 
ured  pursuant  to  the  provisions  of 
§  212.146. 

§  212.143  First  sale  price  rale. 

A  firm  may  not  charge  a  price  for 
the  first  sale  of  a  natural  gas  liquid 
which  exceeds  the  May  15,  1973  price 
per  gallon  which  that  firm  received  for 
the  first  sale,  plus  —4  per  gallon.  If 
the  price  for  the  first  sale  was  stated 
separately  for  the  component  parts  of 
the  natural  gas  liquids  on  May  15,  1973, 
the  first  sale  price  may  not  exceed  the 
May  15,  1973  first  sale  price,  plus 
per  gallon,  for  each  component  part 
of  the  natural  gas  liquid,  other  than 
ethane. 

§  212:144  Application  of  increased 
costs. 

Any  firm  which  incurs  increased  prod¬ 
uct  costs  or  increased  non-product  costs 
with  respect  to  processing  or  fraction¬ 
ating  natural  gas  liquids  in  a  particular 
plant  may  pass  such  costs  through,  in 
accordance  with  the  cost  pass  through 
provisions  for  increased  costs  of  Subpart 
E,  provided,  however,  that  where  in¬ 
creased  costs  with  respect  to  a  gas  plant 
are  incurred  by  a  firm  in  an  amount  that 
is  not  proportional  to  the  volume  of  nat¬ 
ural  gas  liquids  from  that  gas  plant  as 
to  which  that  firm  receives  the  reve¬ 
nues  from  the  first  sale,  only  the  pro¬ 
portion  of  the  total  increased  costs  for 
that  gas  plant  which  is  proportional  to 
the  volume  of  natural  gas  liquids  from 
that  gas  plant  as  to  which  that  firm 
receives  the  revenues  from  the  first  sale 


may  be  passed  through  by  that  firm.  It 
is  the  Intent  of  this  section,  however, 
that  a  single  maximum  lawful  price  for 
natural  gas  liquids  sold  to  a  class  of 
purchaser  from  a  particular  gas  plant 
be  maintained,  Insofar  as  practicable, 
and  firms  which  are  parties  to  agree¬ 
ments  which  allocate  increased  costs  dis¬ 
proportionately  are  encouraged  to  agree 
to  incur  a  proportionate  share  of  the 
amount  of  increased  costs,  so  that  a  uni¬ 
form  maximum  lawful  price  for  each 
product  produced  from  a  particular  gas 
plant  may  be  maintained. 

§  212.145  Increased  product  cost. 

Increased  product  cost  with  respect  to 
a  gas  plant  is  (a)  the  difference  between 
the  weighted  average  cost  of  natural  gas 
liquids  purchased  in  the  month  of  May 
1973  and  the  weighted  average  cost  of 
natural  gas  liquids  purchased  in  the 
month  of  measurement,  multiplied  by 
the  volume  of  natural  gas  liquids  pur¬ 
chased  in  the  month  of  measurement, 
plus  (b)  the  difference  between  the 
weighted  average  cost  of  natural  gas 
shrinkage  in  the  month  of  May  1972  and 
the  weighted  average  cost  of  natural  gas 
shrinkage  in  the  month  of  measure¬ 
ment,  multiplied  by  the  volume  of  natu¬ 
ral  gas  processed  in  the  month  of  meas¬ 
urement,  where: 

"Cost  of  natural  gas  shrinkage”  means 
the  reduction  in  sale  price  of  natural 
gas,  per  unit  of  volume  or  BTU  content, 
of  natural  gas  processed  in  a  gas  plant 
which  is  attributable  to  reduction  in 
volume  or  BTU  content  by  the  removal 
of  liquids  in  the  gas  plant.  The  reduc¬ 
tion  in  sale  price  of  natural  gas  shall 
be  computed  according  to  the  method 
provided  for  under  the  sale  contract  for 
the  natural  gas  which  is  processed. 

§  212.146  Increased  non-produet  costs. 

(a)  Scope.  This  section  prescribes  the 
computation  of  a  gas  plant’s  increased 
non-product  costs  which  may  be  used  to 
calculate  Increased  costs  which  may  be 
applied  to  justify  a  price  increase  pur¬ 
suant  to  $  212.144. 

(b)  General  definition.  Increased 
non-product  costs  with  respect  to  a  gas 
plant  are,  for  each  month  of  measure¬ 
ment,  the  sum  of  the  recoverable  gas 
plant  fuel  and  utility  cost  Increase,  the 
recoverable  labor  cost  increase,  the  re¬ 
coverable  chemical  and  other  processing 
supply  cost  increase,  and  the  recoverable 
marketing  cost  Increase  for  that  month. 

(1)  Recoverable  gas  plant  fuel  and 
utility  cost.  Recoverable  gas  plant  fuel 
and  utility  cost  Increase  is  the  base  gas 
plant  fuel  and  utility  cost  usage  (in  sup¬ 
ply  units)  multiplied  by  the  volume  of 
production  for  the  month  of  measure¬ 
ment,  and  multiplied  by  the  amount 
which  represents  the  difference  between 
the  average  gas  plant  fuel  and  utility 
cost  rate  in  the  month  of  measurement 
and  the  average  gas  plant  fuel  and 
utility  cost  rate  in  the  month  of  May, 
1973,  where: 

"Average  gas  plant  fuel  and  utility 
cost  rate”  means  the  weighted  average 
rate  of  gas  plant  fuel  and  utility  cost 
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per  unit  of  energy  (such  as  dollars  per 
million  British  Thermal  Units-  (BrT.U.)  )- 
used  in  gas  processing.  If  the  calcula¬ 
tion  of  gas  plant  fuel  and  utility  costs 
is  not  feasible  in  energy  units,  a  gas 
plant  may  substitute  a  method  that  is 
more  reasonably  consistent  with  the 
data  available.  In  such  cases,  however, 
the  gas  plant  must  prepare  a  schedule 
justifying  the  alternative  method  of 
calculation  and  explaining  why  the  re¬ 
sults  represent  the  average  gas  plant 
fuel  and  utility  cost  rate; 

“Base  gas  plant  fuel  and  utility  usage” 
means  the  amount  of  gas  plant  fuel,  in 
units  of  energy  (e.g.,  million  B.T.U.’s) 
used  per  gallon  of  gas  plant  production 
during  the  month  of  May  1973.  If  the 
calculation  gas  plant  fuel  and  utility 
costs  is  not  feasible  in  energy  units,  the 
gas  plant  may  substitute  a  method  that 
is  more  reasonably  consistent  with  the 
data  available.  In  such  cases,  however, 
the  gas  plant  must  prepare  schedule 
justifying  the  alternative  method  of  cal¬ 
culation  and  explaining  why  the  re¬ 
sults  represent  the  base  gas  plant  fuel 
and  utility  usages ;  and 

“Gas  plant  production”  means  the 
volume  of  natural  gas  liquids  produced 
during  the  time  period  specified. 

(2)  Recoverable  labor  cost  increase. 
Recoverable  labor  cost  increase  is  the 
base  labor  cost  multiplied  by  an  amount 
which  represents  the  difference  between 
the  average  labor  rate  in  the  month  of 
measurement  and  the  average  labor  rate 
in  the  month  of  May  1973,  and  multi¬ 
plied  by  a  productivity  offset,  of  0.934 
where: 

“Average  labor  rate”  means  the 
weighted  average  direcv  and  indirect  re- 

I  numeration  or  inducement  for  personal 
services  which  are  reasonably  subject  to 


valuation  (in  dollars  per  man-hours) 
for  those  personnel,  employed  at  the  gas 
plant  or  those  personnel  directly  involved 
with  gas  plaht  operations.  To  substan¬ 
tiate  the  labor  rate  Increase,  a  support¬ 
ing  document  must  be  prepared  which 
summarizes  the  personnel  considered  in 
the  calculation  and  the  date  of  their 
rate  increases.  Calculation  of  the  aver¬ 
age  labor  rate  must  be  based  on  the  his¬ 
torical  accounting  practices  employed  by 
the  gas  plant;  and 

“Base  labor  cost”  means  the  cost  of 
gas  plant  labor  incurred  during  May 
1973  calculated  in  accordance  with  the 
procedure;  and  personnel  used  in  deter¬ 
mining  the  average  labor  rate. 

(3)  Recoverable  chemical  and  other 
processing  supply  cost  increase.  Recover¬ 
able  chemical  and  other  processing 
supply  cost  increase  is  the  month  of 
measurement  chemical  and  other  proc¬ 
essing  supply  usage  (in  supply  units) 
multiplied  by  the  amount  which  repre¬ 
sents  the  difference  between  the  average 
chemical  and  other  processing  supply 
cost  rate  in  the  month  of  measurement 
and  the  average  chemical  and  other 
processing  supply  cost  rate  in  May  1973, 
where: 

“Chemical  and  other  processing  sup¬ 
ply”  means  those  chemicals  and  com¬ 
pounds  including  catalysts,  which  are 
not  covered  products,  used  in  gas  proc¬ 
essing  to  recover  natural  gas  liquids; 

“Month  of  measurement  chemical  and 
other  processing  supply  usage”  means  the 
amount  of  chemical  and  other  process¬ 
ing  supply  used  in  gas  processing  per 
gallon  of  gas  plant  production  during 
the  month  of  measurement,  measured  in 
units  per  gallon  of  production  (e.g.,  lbs/ 
gal)  and  weighted  by  the  volume  of  the 
tape  of  chemical  and  other  processing 
supply  used;  and 


“Average  chemical  and  other  process¬ 
ing  supply  cost  rate”  means  the  weighted 
average  unit  cost  of  the  chemical  and 
other  processing  supply  used  in  gas  proc¬ 
essing  (e.g.,  dollars/lb).  Such  unit  cost 
calculation  must  employ  the  same  units 
as  employed  in  the  calculation  of  the 
“Month  of  measurement  chemical  and 
other  processing  supply  usage.” 

(4)  Recoverable  marketing  cost 
increase.  Recoverable  marketing  cost  in¬ 
crease  is  the  difference  between  the  cost 
of  marketing  natural  gas  liquids  in  the 
month  of  measurement  and  the  cost  of 
marketing  natural  gas  liquids  in  May 
1973,  provided,  however,  that  the  amount 
of  recoverable  marketing  cost  which  may 
be  applied  to  prices  charged  for  natural 
gas  liquids  is  limited  to  the  extent  that 
such  costs  allow  an  increase  in  the  prices 
of  propane  above  the  prices  otherwise 
permitted  to  be  charged  for  such  prod¬ 
ucts  pursuant  to  the  provisions  of  this 
section  by  an  amount  not  in  excess  of 
one  ceijt  per  gallon  with  respect  to  re¬ 
tail  sales  and  one-half  cent  per  gallon 
with  respect  to  all  other  sales,  and 
where: 

“Cost  of  marketing  natural  gas  liq¬ 
uids”  means  the  costs  attributable  to 
marketing  operations  with  respect  to 
natural  gas  liquids  under  the  customary 
accounting  procedures  generally  ac¬ 
cepted  and  historically  and  consistently 
applied  by  the  firm  concerned.  A  gas 
plant  must  prepare  a  schedule  itemiz¬ 
ing  the  principal  cost  Included  in  this 
category  and  describing  the  accounting 
procedures  by  which  they  are  calculated. 
§  212.85  [Deleted] 

12.  Section  212.85  is  deleted. 

[PR  Doc.74-20877  Filed  9-6-74;  11 :51  am] 
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